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IN THE 


United States Court of Appeals 

i 

for the District of Columbia 

I 

January Term, 1947 

I 

_ I 

l 

No. 9477 i 

i 

I 

_ 

I 

RUTH E. SHOEMAKER, ET AL., Appellants, ! 

vs. 

AMERICAN SECURITY AND TRUST COMPANY, 
Trustee under the Will of Anna R. Shoemaker, De¬ 
ceased, AppeUee 

" 

I 

BRIEF FOR APPELLANTS 

j 

i 

— 

i 

i 

Appeal from the District Court of the United States for 

the District of Columbia 


JURISDICTIONAL STATEMENT 

i 

This is an appeal from a final judgment in an action to 
construe the Last Will and Testament of Anna R. Shoe¬ 
maker, deceased, and to obtain the Court’s instructions jto 
the testamentary trustee, which judgment was entered by 
the District Court for the District of Columbia on October 
7,1946 (App. 49). Notice of appeal was filed by appellants 
on December 6, 1946. The jurisdiction of this Court is 

I 
I 

l 

i 

i 

I 


la 
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invoked under the Act of March 3,1901,31 Stat. 1225, c. 854, 
Sec. 226, as amended by the Act of March 3, 1921, 41 Stat. 
1312, c. 125, Sec. 12, 41 Stat. 1312 (D. C. Code [1940], Title 
17, Sec. 101). 

STATEMENT OF THE CASE 


Anna R. Shoemaker, domiciled in the District of Colum¬ 
bia, died on May 4, 1927, leaving a Last Will and Testa¬ 
ment, dated March 17,1922, which was admitted to probate 
in Administration Cause No. 36,227, in the District Court 
of the United States for the District of Columbia. The 
American Security and Trust Company, appellee herein, 
designated as Executor, qualified as such Executor, and 
is the present qualified and acting Trustee of the trust 
created by said Will. After providing for certain cash 
legacies, the residuary estate was devised and bequeathed 
to the Trustee by “Item Ninth” of the Will. Decedent, in 
said Item Ninth, directed that the residue of the real estate 

I 

' and personal property owned by her, be used for the pur¬ 
pose of erecting a suitable building on her land known as 
Lots One (1), Twenty-seven (27) and Twenty-eight (28) 
in Square Seventeen Hundred and thirty-two (1732), in the 
District of Columbia, that portion of Item Ninth reading 
as follows: 


I 

I 

Cjl't ni # 




“Item Ninth: After the satisfaction of the legacies 
hereinbefore given and of the provisions hereinbefore 
made, I desire that the residue of the estate real and 
personal of which I shall die seized and possessed, or 
to which I shall be entitled at my decease, shall be 
used and applied in the erection of a suitable building 
on my lots known as Lots One (1), Twenty-seven (27) 
and Twenty-eight (28) in Square Seventeen hundred 
and thirty-two (1732) in the District of Columbia, and 
in furnishing and equipping the same in a proper man¬ 
ner to be used and occupied as a home for indigent 
white maiden ladies over the age of sixty (60) years, 
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unless I shall erect such building and equip the same 
in my lifetime, and in providing for the perpetual up¬ 
keep of the same and in providing perpetually for 
the suitable care, attention, clothing and feeding of 
the inmates of such home, without cost or charge to 
them, and to this end and with this desire and pur¬ 
pose, I do hereby give, devise and bequeath unto the 
American Security and Trust Company * • 

(App. 17). 

“• • • the said residue of said rents shall be 

accumulated and applied towards the cost of the erec¬ 
tion of the building hereinbefore mentioned, on the 
hereinbefore mentioned lots in Square numbered Sev¬ 
enteen hundred and thirty-two (1732) if I shall not 
have caused such building to be erected in my lifetime 
and if I so caused said building to be erected, the said 
residue of rents shall be applied towards the upkeep 
of the said home and the support and maintenance of 
its inmates. If I do not erect or cause to be erected 
the said building, on the said vacant lots in my life¬ 
time, I desire and direct that my said Trustee or the 
Trustee acting herein shall cause to be erected on said 
lots a suitable building for the purposes, of the best 
construction, of brick or stone, of such size as to be 
comfortable for and to accommodate about twenty-five 
persons and to suitably furnish and equip the same, 
as soon after my decease as the same can be done 
• • *” (App. 19, line 35). 

To accomplish this purpose the Trustee was authorized 
to sell any of the real estate of which the decedent died 
seized and possessed, other than the lands situated in 
Square numbered Two Hundred and fifty-three (253) (App. 
20, line 13), and by inference the loads upon which she 
directed the building to be erected. 

The home was to be designated, named and known as 
“The Elizabeth R. Shoemaker Retreat for Friendless 
Maiden Ladies” in memory of the mother of testatrix (Appj 
20, line 35). I 
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Item Ninth of the Will further provides, when the build¬ 
ing shall be erected and equipped, the Trustee shall trans¬ 
fer the same to an incorporated association, society or 
institution and said decedent provided for the time of said 
transfer and the reversion of the residuum of her estate, 
upon the failure of the Trustee so to act, in the following 
directive language : 




“• • • and flt ftTiy timp within twpnty-onfi years 

U, nag after my deaths direct my said Trustee to turn over, 
*7 ** * *■ transfer^nd^convey to such incorporated association, 
society or institution all of the lands and personal 
property then held by it as Trustee hereunder, and in 
case said home shall not be founded or built by me, or 
by said Trustee, or in case it should cease to be used 
for the purposes herein directed, or in case for any other 
reason, the money, funds and land hereby given for 
the purpose of founding said home cannot be so ap¬ 
plied, then and in either case, I direct that the afore¬ 
said property shall be sold and disposed of and the 
proceeds divided among the then des cendants of my 
grandfather, Samuel Shoemaker,' such division to be 
made per stirpes and not per capita (App. 21, line 
23.) 



__ The fact is, no action was taken by the Trustee to erect 
2 s the Retreat and a period of exactly eighteen years and two 
months elapsed from the date of the death of the Testatrix 
and the filing of the Bill of Complaint herein, to construe 
the Will and to ask the Court’s instructions to allow said 
Trustee to erect the Retreat on land other than that desig¬ 
nated by the Will. It is the contention of the Trustee that 
the land so designated by Testatrix upon which the Retreat 
was directed to be built had become unsuitable. With this 


Xv*~*-*^ 
* A 
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contention all appellants are in accord, and the evidence 
before the trial court conclusively shows this to be correct, 
and the Court so found (App. 47). Appellants, however, 
urged that the directive of Testatrix as to the land upon 
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which the home was to be built was binding upon the Trus¬ 
tee and that under the provisions of “Item Ninth’’ of said 
Will the “Retreat” must be built on the land so designated; 
that the land being unsuitable, the trust failed, because the 
land cannot be applied for the purpose of founding said 
home, as directed in Item Ninth of the Will, and that a 
suitable building cannot be erected thereon, therefore, the 
trust had failed, and the residuary estate reverted to ap¬ 
pellants, being, the then descendants of decedent’s grand¬ 
father, Samuel Shoemaker (App. 21). 

By stipulation of all parties, entered into before trial, it 
was agreed: (App. 51.) | 

i 

“STIPULATIONS: 

j 

“By agreement of counsel for the respective parties, ! 
present in Court, it is ordered that the subsequent , 
course of this action shall be governed by the follow- | 
ing stipulations unless modified by the Court to prevent j 
manifest injustice: j 

“Unless and until it is finally determined by the 
United States Court of Appeals for the District of ! 
Columbia, if an appeal is perfected from the judgment 
hereafter entered herein, (or by the Supreme Court of 
the United States, if application for writ of certiorari ! 
should be allowed by that Court), that the property 
constituting the residuary estate of Testatrix should i 
be sold and the proceeds divided among the descendants 
of Samuel Shoemaker, it shall not be necessary for any ! 
party to offer evidence to prove that he or she is a 
descendant of Samuel Shoemaker. Therefore, after 
the Court shall have filed its findings of fact, conclu¬ 
sions of law and shall have entered judgment constru- j 
ing the Testatrix’ will, determining the disposition to 
be made of said residuary estate and instructing the 
Trustee with respect thereto, the parties hereto agree 
that such judgment shall constitute a final judgment 
so that plaintiff or any party, claiming to be within the 
class of defendants, may appeal therefrom within the 
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time allowed by law, and if the final determination on 
appeal should be in favor of such ‘descendants’, an 
opportunity to offer evidence with respect to heirship 
shall be given to the respective parties.” 

The Court below held the trust to be charitable and appar¬ 
ently considered it a general charitable trust. That the 
Will did not create a specific trust applicable so as to limit 
the erection of the home on lots located in Square Seven¬ 
teen hundred and thirty-two (1732) only; that the site so 
designated by Testatrix upon which the home was to be 
erected was purely incidental to the primary purpose of 
Testatrix (App. 48). 

i 

The Court further found that the site designated was 
unsuitable in the following language: 

“Material changes in the neighborhood of said lots 
have resulted through the passing of time and the 
development of the city. Wisconsin Avenue has be¬ 
come a busy commercial street. The noise and din 
arising from excessive traffic and other attending cir¬ 
cumstances incident to the neighborhood would be a 
constant threat to the health, safety, comfort and con¬ 
venience of the women who will be entitled to admission 
to the Retreat, if the contemplated building should be 
erected on the designated site. The site designated in 
the will is not now suitable for the trust purposes.” 
(App. 47). 

and that the Trust had not failed (App. 48); that the doc¬ 
trine of Cy-pres was not applicable, but that the Court 
possessed general equitable powers to preserve the trust 
and to permit the Trustee to sell the lots in Square Seven¬ 
teen hundred and thirty-two (1732) and purchase a site 
elsewhere, on which it might erect the “Retreat” (App. 48). 
Accordingly, the Court directed the lots designated by 
Testatrix on which the Retreat was to be erected be sold 
and the Trustee be authorized to purchase land elsewhere, 
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which in the discretion of said Trustee would be more suit¬ 
able for the erection of the Retreat described in the Will 
(App. 48). The Court further directed the Trustee to pro¬ 
ceed with the construction of the Retreat on the site so 
purchased before or as soon after the expiration of twenty- 
one years from the date of the death of Testatrix, as build¬ 
ing and other conditions permit (App. 49). 

With due deference to the lower Court’s decision, ap¬ 
pellants urge that the Court was without authority to dis¬ 
regard the specific terms of the Will, directing the erection j 
of the “Retreat” on a specific site so designated by Testa¬ 
trix, and more particularly in face of the definite reverter 
clause which specifically provided that said estate should 
revert to certain heirs-at-law in event the land so designated 
could not be so applied (App. 21), and appellants urge 
that in view of the mandatory language of Item Ninth 
(App. 17) and the reverter clause (App. 21), no doctrine 
of Cy-pres, equitable approximation, or application of gen- j 
eral equitable powers could be invoked to defeat the inten¬ 
tion of Testatrix. The approximate value of the trust 
property as of April 1, 1946, was $707,956.79 (App. 47). 

ASSIGNMENT OF ERRORS 

1. The Court erred in holding that its general equity 
powers were such that it could change the specific direction j 
of Testatrix’ Will as to where the Retreat was to be erected. I 

i 

2. The Court erred in considering the trust created by 
Item Ninth of the Will of Anna R. Shoemaker, as if it were 
a general charitable trust. 

3. The Court erred in holding that the Will did not create 
a specific trust which bound the Trustee to erect the “Re- | 
treat” on Lots One (1), Twenty-seven (27) and Twenty- j 
eight (28) in Square Seventeen Hundred and thirty-two ! 
(1732). 
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4. The Court erred in holding that the purpose of Testa¬ 
trix, in designating the lots located in Square Seventeen 
hundred and thirty-two (1732) was purely incidental to the 
primary purpose of Testatrix. 

5. The Court erred in holding that the Trustee may erect 
the Retreat as soon after twenty-one years from the date of 
the death of the Testatrix, as building and other conditions 
will permit 

' 6. The Court erred in finding that the funds now avail¬ 
able are sufficient for the acquisition of a new site and for 
the erection of a building, as contemplated by the Will, when 
in fact no particular site was presented, nor were actual 
plans presented or specific costs of erection definitely ascer¬ 
tained. 

7. The Court erred in directing the Trustee to sell lots 
One (1), Twenty-seven (27) and Twenty-eight (28) in 
Square Seventeen hundred and thirty-two (1732), and in 
authorizing and directing the purchase, with funds of the 

i 

estate, of a site for the erection of the Retreat on another 
location in the discretion of the Trustee. 

8. The Court erred in holding that the trust had not 
failed and that the descendants of Samuel Shoemaker were 
not entitled to Testatrix 9 residuary estate. 

9. The Court erred in ordering that these appellants be 
“dropped” as parties to this cause. 

SUMMARY OF ARGUMENT 

1. The general equity powers of the Court are not such 
that it could alter or change the provisions of decedent’s 
Will in reference to her specific directions for the use of 
a particular site on which the “Retreat” was to be built, 
nor should Item Ninth be construed as if it created a gen¬ 
eral charitable trust. 
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i 


2. The court erred in ordering the defendants to be 

“dropped as parties to this cause*’ and in directing the 
Trustee to proceed with the construction and equipment of i 
the “retreat” on a new site to be purchased before or as j 
soon after the expiration of 21 years from May 4,1927, the j 
date of Testatrix’ death as building and other conditions ! 
permit. This power vested by the court in said Trustees ! 
is contrary to the express limitation on the life of said 
trust made by the Testatrix and postpones for an indefinite 
period the vesting of said charitable use in any incorporated j 
association and likewise by its nature postpones the time i 
indefinitely for the happening of a condition subsequent 
created by the will, the happening of which event under the 
Testatrix* will would cause a forfeiture and the vesting | 
in the heirs of Samuel Shoemaker. j 

3. That in arriving at the conclusion that the trust funds 
were sufficient for the acquisition of a new site suitable | 
to the purpose of the trust and the erection of a building 
thereon as contemplated by the testatrix, the furnishing 
and equipping the same to accommodate about twenty- j 

i 

five persons, the court was obliged to and did of necessity 
have to resort to speculation as to whether it could be accom- | 
plished and maintained from the available funds and | 
income, and to accommodate twenty-five persons as spe¬ 
cifically directed by Testatrix. 

4. Analysis of Item Ninth of the Will as to the par-j 
ticularization of the qualifying words of limitation , ident¬ 
ity and reference contained therein precluded the equity 
power of the court to order the sale of the land in Square 
1732, and authorize the purchase of a site elsewhere on 
which to erect the “Retreat”. 
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ARGUMENT 

1. The general equity powers of the Court are not 
such that it could alter or change the provisions of dece¬ 
dent’s Will in reference to her specific directions for the 
use of a particular site on which the “Retreat” was to be 
built, nor should Item Ninth be construed as if it created 
a general charitable trust. 

Neither the Cy-pres doctrine, nor the doctrine of general 
equitable approximation, nor the general equity powers 
of the Court, is applicable where the testator has made 
other provisions on a failure of the primary purpose. 

Re-statement of Law of Trusts, Chapter 11, Sec¬ 
tion 399 

Where the site of the charity is or becomes impracticable, 

“The court will not, however, permit the removal of 
institution if the settler provided that the trust should 
continue only so long as the institution should be main¬ 
tained on land or that the trust should terminate if 
the institution were not maintained on the land.” 

Restatement of Law of Trusts, Chapter II, Sec¬ 
tion 399, Sub-section B 

“If property is given in trust to be applied to a 
particular charitable purpose and it is provided by the 
terms of the trust that if the trust should fail the trust 
should terminate, the property would not be applied 
Cy Pres on the failure of the particular purpose, since 
the terms of the trust negative the existence of a gen¬ 
eral charitable intention. In such a case there will be 
a resulting trust for the settler or his estate, unless 
there is a valid gift over. This is true whether the 
provision as to the duration of the charitable trust 
is in the form of a limitation or in form of a condition 
subsequent.” 

Scott on Trusts, Page 2108, Volume III, Section 
299.2 
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In discussing the Cy Pres doctrine, says: 

“Where land is devised as a site for a particular 
charitable institution, it may happen that the land is 
or becomes unsuitable for the purpose.’’ • • • 
“Where, however, it is provided by the terms of the 
trust that the trust should continue only so long as the 
land shall be used as a site for the charity, or that i 
the trust shall terminate when the land ceases to be I 
used for this purpose, the court cannot authorize the 
removal to a different site. In such a case there is an 
express limitation or condition subsequent.” 

Page on Wills, Vol. 3 Section 1240, Page 609, says: j 

“If testator has made a specific provision for the 
disposition of the trust fund in case of the failure of I 
his primary purpose Cy Pres cannot be invoked to 
make a different disposition.” 

5 R. C. L. on Charities, Section 105, Page 365: 

“Of course, the doctrine of Cy Pres can have no 
existence when the donor himself provides for the 
application of the fund in the event of the failure off 
the charitable use to which he, in the first instance,! 
directed that it should be devoted.” 

Larkin v. Wikoff 72 Atl. 92, 75 N. J. Equity 462 

i 

_ i 

This was a conveyance of a tract of land in trust to be 
used for a chapel for religious purposes. The trust further 
provided that whenever it should fail to be used for that 
purpose, the trustees were authorized to sell and hold the 
money for the use of the First Presbyterian Church of 
Princeton. 

i 

Held: i 

l 

“I think the doctrine Cy Pres does not apply because 
the donor by the terms of the trust, has precluded its 
application.” 

3a 


i 

i 

i 
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Further in discussing the Cy Pres doctrine which was in 
effect in New Jersey, the court stated that the rule was: 

“When a gift has been placed in the hands of a 
trustee to promote a charity which, from the mutation 
' of circumstances has become incapable of fulfillment, 
i such gift shall be applied by the court exercising a 
purely judicial authority to some cognate object. The 
sound rule now is, at least in America, that courts 
will not execute charitable trusts in a manner different 
from that intended, unless the intent cannot in the 
1 orginal mode be literally carried out; that they will 
preserve the substance, although the mode be departed 
1 from; that they will not presume or invent an inten¬ 
tion which the testator or donor has not fairly indi¬ 
cated.” “Upon the authority of these cases, it is per¬ 
fectly apparent, that if the particular trust created 
by the donor is no longer capable of fulfillment owing 
1 to the changed conditions existing, the property and 
funds would be applied Cy Pres, were it not for the fact 
that the donor himself in the deed of gift has provided 
what shall be done with reference to the trust estate 
in the event of the failure of the object of charity 
which he endeavored to promote. Of course the doc- 
1 trine of Cy Pres—that is, the doctrine that a fund for 
charity being impossible of application according to 
the intention of the donor shall be applied as nearly 
' as may be according to his intention—can have no 
existence when the donor himself provides for the 
application of the fund in the event of the failure of 
the charitable use to which he in the first instance 

directed that it should be devoted. In the deed under 

■ 

consideration Mr. Tullane provided that upon failure 
of the trust, the property should go to meet certain ex¬ 
penses of the First Presbyterian Church of Princeton, 
therefore, surely, if the trust has failed the property 
must be applied as the donor directed and not upon any 
theory of Cy Pres.” 

The First Congregational Society of Bridgeport v. 
City of Bridgeport, 121 Atl. 77, 99 Conn. 22. 



This was a bill praying for leave to sell property which 
had been conveyed in trust, because of inadequacy of the j 
site. The instrument after creating the trust provided: ! 
“but if said society for an unreasonable length of time 
shall refuse and neglect to accept such house in said manner 
and for such purposes as are before stated and under the 
conditions aforesaid, or, if having once accepted said house 
shall afterwards or for an unreasonable length of time neg¬ 
lect to comply with the aforesaid terms and conditions, or 
if said Society shall by any means or in any way be dis¬ 
solved, or cease as a body corporate to support the exer¬ 
cise of religion in such house, or, in case of destruction of 
said house, in another house to be by said Society on the 
same ground erected, then to have and to hold in trust for 
• • • to the use of the inhabitants of Stoughton, et i 

cetera.’ ’ 


The Court found that by reason of change of circum-' 
stances since the creation of the trust in the deed involved, 
to wit, the increase in the number of persons affiliating and 
worshipping in the church, the congestion and the noise in-1 
cident to the location, increase in the noise of automobiles, 
and limitation of parking space, the two tracts of land were 
unavailable and inadequate for the use of parsonage and of 
church and other buildings which had to be erected in order 
to carry on properly as a church, and that by reason thereof 
the erection of a church edifice upon the tracts of land) 
must necessarily fail to fully carry out the purposes inj 
procuring the objects manifestly intended by the grantors. 
The Court said: 


“If the Court possesses the power to so order, the! 
objects intended by the grantor in the deed can best! 
be accomplished by ordering the sale of tract No. one,\ 
and the investment of the proceeds, either in other real! 
estate for a church or in trust funds for the benefit of! 
the beneficiaries, in such a manner as the Superior! 
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Court may deem the most proper to secure the objects 
for which this trust fund was created.” 

The Court further stated: 

“The sole question presented upon the appeal is 
whether or not the condition on which this conveyance 
was made in trust does not prevent the Court from 
decreeing a sale of the land conveyed and the dis¬ 
position of the proceeds in such manner as to most 
effectually carry out the objects of this trust.” 

Held: 

That this case comes “within the class of trusts known 
to our law as charitable trusts. • • • Since in 
the instant case the Court has found the facts essential 
to support a sale, its right to make such, a decree de¬ 
pends upon whether the grantor has clearly expressed 
or necessarily implied in the condition of this grant 
his intention to limit his grant in trust to the use of 
this particular piece of land and provided for a re¬ 
version upon a breach of the trust. Plaintiff insists— 
and this we regard as its principal contention—that 
the dominant purpose of the grantors was the mainte¬ 
nance of public worship in accordance with their re¬ 
ligious beliefs, that the use of this particular piece of 
land was merely an incident to the accomplishment of 
this particular purpose . If this be the proper con¬ 
struction of the condition of this grant then the Plain¬ 
tiff was entitled to a decree of sale for the exercise of 
the dominant purpose as the expression of the 
grantors’ intention. And if that intention be the main¬ 
tenance of public worship, the intention to hold public 
worship upon this particular piece of land is subordi¬ 
nate and incidental the primary intention of maintain¬ 
ing public worship or religious exercises in accordance 
with the religious belief of the grantors.” • • • 

“The principles which control a court of equity in 
ordering a sale of land granted in trust for charity 
are these; If the grant of land be in trust for charity 
and no condition of reversion be coupled with the trust 
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and no provision be found in the grant forbidding it, 
the Court may, if conditions have changed, in a suit- j 
able case, order a sale of the land, either under its 
general equity powers or under the statute. But, if 
the trust be coupled with a condition that the estate 
shall revert if the trust be breached, the Court is with¬ 
out power to order a sale, even though the conditions 
have so far changed as to make it impossible to con¬ 
tinue to carry out the intention of the donor. >» • • • 

“It must be conceded that the grantors intended that 
public worship be held in each of these houses and 
upon this land. It cannot be said that these grantors 
did not intend that exercises of religion should be con- j 
tinned upon this land.’’ • • • “The particulari¬ 

zation of this land upon which these houses of public j 
worship should stand forbids a construction which 
would make the purpose of the grantors in the use of 
this land subordinate to their purpose to have public 
worship held upon this land. No public benefit, no 
increased beneficence, no advantage to religious ac¬ 
tivity, can justify a court in making over the wills or 
contracts of men in the conviction that changed condi- j 
tions make this, if not necessary, at least highly desir- j 
able. These grantors have in the exercise of their j 
right under the law determined the conditions of their j 
grant and provided for such a reversion as they de-1 
sired. We cannot re-make their grant, nor can we 
by process of construction interpret it to mean some¬ 
thing other than that intended by the grantors. The! 
power of the Court to decree a sale of property given 
by deed in trust for charity does not exist where the 
grantor has provided for the disposition of the trust 
estate upon the breach of the 1 x 081 ” 


The case last above cited is on all fours, factually, with 
the instant case. It is to be noted that even the nature of 
the circumstances which made the trust fail in the First 
Congregational Society of Bridgeport v. City of Bridge¬ 
port (supra), is virtually identical with the mutation of dr- 
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cumstance in this case, which appellants contend require 
the Court to hold the trust has failed, that is, the congestion 
and noise incident to location, increase in the noise of auto¬ 
mobiles and limitation of parking space, according to the 
findings of fact in the First Congregational Society of 
Bridgeport v. City of Bridgeport (supra), the site unsuit¬ 
able and inadequate. In the instant case all the evidence 
showed the nature of the neighborhood had changed in the 
vicinity of Brandywine Street and Wisconsin Avenue, in 
the District of Columbia, from time of creation of the trust 
to the time of the litigation. Noise and commercial devel¬ 
opment had rendered the site unsuitable for the purpose 
directed by Testatrix. We respectfully direct the Court’s 
attention to the finding of fact of the learned Judge of the 
District Court, who found: 

“Material changes in the neighborhood of said lands 
have resulted through the passing of time and the de¬ 
velopment of the city. Wisconsin Avenue has become 
a busy commercial street. The noise and din arising 
from excessive traffic, and other attending circum¬ 
stances, incident to the neighborhood, would be a con¬ 
stant threat to the health, safety, comfort, and con¬ 
venience of the women who would be entitled to admis¬ 
sion to the Retreat, if the contemplated building should 
be erected on the designated site. The site designated 
in the Will is not now suitable for the trust purposes” 
(App. 47). 

It cannot be successfully contended that these cases can 
be distinguished. Both are cases involving specific chari¬ 
table institutions, where a failure, because of change of cir¬ 
cumstance has made the situs of the proposed specific 
charity, designated by the donors thereof, unsuitable and 
inadequate, and in this case, as in the Wikoff case, specific 
provision has been made by the creator of the trust for a 
reversion upon failure of the specific purpose. We direct 
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the Court’s attention to the fact that no place in the Will 
in the instant case can any verbiage be pointed to, which 
indicates that the Testatrix, Anna R. Shoemaker, had any 
general charitable intention, or any intention different from 
the foundation of the specific charitable institution, namely 
the “Retreat” to be erected in memory of her mother, on 
lots One (1), Twenty-seven (27) and Twenty-eight (28) in 
Square Seventeen hundred and thirty-two (1732) in the 
District of Columbia. Upon the Court’s finding properly 
from the evidence that the situs hereinabove referred to, 
on which said specific charity was directed to be erected, is 
unsuitable for the purpose designated it becomes beyond 
the power of any Court, on any theory of Cy-pres, equitable 
approximation, or under the general equitable powers [of 
the Court, to do other than declare the trust has failed 
and that the Will of Testatrix be carried out in accordance 
with her manifest intent, as expressed in the reverter 
clause. 

We respectfully call the Court’s attention to the follow¬ 
ing excerpts in the Will, “Item Ninth,” directing that said 
Retreat be built on lots in Square Seventeen Hundred and 
Thirty-two (1732) and providing that upon failure of the 
land thus given so to be used, that the residue of the estate 
shall revert to the then descendants of Samuel Shoemaker, 
these appellants: 

i 

“Item Ninth: After the satisfaction of the legajcies 
hereinbefore given and of the provisions hereinbefore 
made, I desire that the residue of the estate real and 
personal of which I shall die seized and possessed, or 
to which I shall be entitled at my decease, shall be used 
and applied in the erection of a suitable building oxi my 
lots known as Lots One (1), Twenty-seven (27) and 
Twenty-eight (28) in Square Seventeen hundred and 
thirty-two (1732) in the District of Columbia, and in 
furnishing and equipping the same in a proper manner 
to be used and occupied as a home for indigent white 
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maiden ladies over the age of sixty (60) years, unless 
I shall erect such building and equip the same in my 
lifetime, and in providing for the perpetual upkeep 
of the same and in providing perpetually for the suit¬ 
able care, attention, clothing and feeding of the in¬ 
mates of such home, without cost or charge to them, 
and to this end and with this desire and purpose, I do 
hereby give, devise and bequeath unto the American 
Security and Trust Company * * V’ (App. 17.) 

“• # • the said residue of said rents shall be ac¬ 

cumulated and applied towards the cost of the erection 
of the building hereinbefore mentioned, on the herein¬ 
before mentioned lots in Square numbered Seventeen 
hundred and thirty-two (1732) if I shall not have caused 
such building to be erected in my lifetime and if I so 
caused said building to be erected, the said residue of 
rents shall be applied towards the upkeep of the said 
home and the support and maintenance of its inmates. 
If I do not erect or cause to be erected the said build¬ 
ing, on the said vacant lots in my lifetime, I desire and 
direct that my said Trustee or the Trustee acting 
herein shall cause to be erected on said lots a suitable 
building for the purposes, of the best construction, of 
brick or stone, of such size as to be comfortable for 
and to accomodate about twenty-five persons and to 
suitably furnish and equip the same, as soon after my 
decease as the same can be done * * V’ (App. 19 
line 35.) 

“• • • and at any time within twenty-one years 
after my death, I direct my said Trustee to turn over, 
transfer and convey to such incorporated association, 
society or institution all of the lands and personal 
property then held by it as Trustee hereunder, and in 
case said home shall not be founded or built by me, or 
by my said Trustee, or in case it should cease to be 
used for the purposes herein directed, or in case for 
any other reason, the money, funds and land hereby 
given for the purpose of founding said home cannot be 
so applied, then and in either case, I direct that the 
aforesaid property shall be sold and disposed of and 
the proceeds divided among the then descendants of 
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my grandfather, Samuel Shoemaker, such division to j 
be made per stirpes and not per capita (App. 21.) j 

I 

The position of appellees appears to be virtually that a j 
charitable trust never fails. As stated in Scott on Trusts, 
Vol. 3, Sec. 399, p. 2098: j 

“It is not true, however, that a charitable trust 
never fails where it is impossible to carry out the par¬ 
ticular purpose of the Testator. In some cases, as 
we shall see, it appears that the accomplishment of | 
the particular purpose and only that purpose wasj 
desired by the Testator and that he had no more gen-! 
eral charitable intent, and that he would presumably 
have preferred to have the whole trust fail, if the 
particular purpose becomes impossible of accomplish-l 
ment. In such a case the Cy-pres doctrine is not ap-| 
plicable.” | 

The appellants maintain that in such a case no other doc¬ 
trine, in its nature Cy-pres, is applicable, and that no words 
could have been used by Testatrix, Anna E. Shoemaker, 
more indicative of the fact that she preferred to have the 
whole trust fail if the particular purpose should become, as 
it did, impossible of accomplishment, than the words that 
she has used in Item Ninth of her Will. 

There is no material difference in its ultimate application 
between the doctrine of general equitable approximation of 
the extension of general equity powers and the Cy-pres 
doctrine. The Court in the instant case, and counsel for 
appellants, concede that the Cy-pres doctrine does not 
apply (App. 44, line 24). 

In Page on Wills, Vol. 3, Sec. 1242, p. 615, in a discussioji 
of these various theories, it is stated: 

“In some states in which the doctrine of Cy-pres is 
not recognized, substantially the same result is reached 
occasionally by applying the doctrine of approxima¬ 
tion. Whichever of these theories, if any, may finally 
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be adopted, the results which are reached by the so- 
called doctrine of approximation are much the same 
as those which are reached by most of the Courts of 
the United States in applying the doctrine of Cy-pres, 
or in many cases which are reached by a very liberal 
theory of interpretation.” 

It is the position of appellants that none of these theories 
are applicable in the face of a specific provision for a re¬ 
verter or gift over upon the failure of the trust, and that all 
of said doctrines are subject to the same limitations. 

The authorities appear to be unanimous that: 

“Where property is conveyed or devised upon a 
charitable trust and it is provided that if it is not used 
in the manner directed, that it shall revert to the settlor 
or his heirs, the trust is subject to a condition subse¬ 
quent In such a case, if the condition is broken, the 
settlor or his heirs are entitled to the property.” 

See Scott on Trusts, Vol. 3, Sec. 401.2, p. 2125. 

The language of Item Ninth (App. 17), in our opinion, 
creates a condition subsequent. The distinction between 
an estate upon a condition subsequent and upon conditional 
limitation is fully set out in the following cases: 

Green v. Old Peoples’ Home of Chicago , 109 N. E. 701, 
269 HL 134. 

After creating a charitable trust the will provided that 
in case any of the institutions receiving any portion of 
the testator’s estate 

“shall at any time fail or cease to carry out effec¬ 
tively the objects and purposes for which they were 
organized” et cetera” 

that such bequests should be held inoperative and void 
and become canceled, revoked and annulled and disposed 


of as a lapsed legacy. The Court held in this case that the 
devise was upon a condition subsequent and made the dis¬ 
tinction as follows: ! 

“Distinction between an estate upon conditions sub¬ 
sequent and upon conditional limitation is this: An 
estate upon condition subsequent does not divest the 
donor of his reversionary interests, which by the tenjns 
of the gift or devise is reserved to the donor to rein¬ 
vest in him or his heirs upon breach of the condition, 
while a gift or devise upon conditional limitation di¬ 
vests the donor of his reversionary interest at once 
and vests it in the third party in whom it is to vest 
upon the happening of the contingency that is to divide 
and terminate the estate. Another important distinc¬ 
tion is that a breach of condition alone will not defeat 
the former estate without a declaration of forfeiture 
by the donor or his heirs and a re-entry by them, 
while in the latter case a breach of condition alone will 
defeat the estate and ipso facto vest it in the third 
party. In the one case nobody but the donor or his 
heirs can take advantage of the breach and a thjird 
party cannot; in the other no one but the third pajrty 
can take advantage of the breach and the donor or his 
heirs cannot. Tested by these rules it is at once clear 
that the estate created is by condition subsequent and 
not a conditional limitation. • • • The provisions 

of the 34th clause (that before mentioned by us) there¬ 
fore read words of condition and not of limitation), as 
they mark and denote the acts or omission of acts that 
shall operate to revoke, annul and defeat the estate 
granted.’* 

I 

Hayden v. Inhabitants of Stoughton , 5 Pickering 
7 (Mass. 528). 

Testator left to the Town of Stoughton a lot of land [with 
the following provision: 

I 

“I give to said Town for the purpose of building a 
schoolhouse for the use of a free grammar school” 
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provided said schoolhouse is built by said Town within 
one hundred rods of the place where the meeting house 
now stands” 

and further provided that: 

“If the meeting house is moved from the lot it now 
stands on and no other built instead” 

then these lots were given: 

“to the use of the free school above mentioned.” 

The school was not built within one hundred rods of the 
meeting house. 

Held: 

“The intent of the testator was, that the school house 
should be built at the place which he designated; not 
that the devisees should have the land without the 
charge. Building of the house is a local act, which the 
devisees should have performed, for the accomplish¬ 
ment of the benevolent design of the testator, in a con¬ 
venient time. * * * It is clear to our minds that 

the devisees are not at liberty to postpone the build¬ 
ing at their own pleasure, but they have forfeited the 
land if they have permitted a reasonable time to pass 
without performing the condition. • • • We are 

all clearly of the opinion that it was upon a condition 
subsequent. The next inquiry is, whether devisees 
have forfeited the estate by reason of their not having 
built the schoolhouse, according to the condition of the 
devisee. Where no particular time is mentioned for 
the performance of a condition subsequent, the law re¬ 
quires that it should be done in a reasonable time.” 

In re. Randle's Estate, 19 Atl. 2nd 272. 

'The testator left a tract of land containing one hundred 
and seventy-five acres in trust to be used and occupied as a 
home for the poor for the Township of Buckingham, to be 
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known as the “John Randle Memorial Home.” He further 
provided 

“And upon failure to use the land for the said Home, 
or should the purpose of this trust fail for any reason 
whatsoever, I do hereby direct that the said property 
and trust created for said purpose shall revert to my 
estate and go to my nearest next of kin then living.” 

Held: ! 

“That the property was placed in trust for a specific 
use—the establishment of the ‘John Randle Memorial 
Home’—and that this was a condition subsequent, upon 
which the trust was to continue, cannot properly be 
questioned—It is well settled that whether a condition 
shall be construed as precedent or subsequent depends 
upon the testator’s intention as expressed in his will; 
and the fact that the time of the performance is in¬ 
definite leads to the conclusion that the condition whs 
intended to be subsequent. * * * A condition sub¬ 

sequent has been defined to be one which operates upon 
estates already created and vested, and renders them 
liable to be divided.” 

“In the instant case the trust conditionally vested 
upon its acceptance by the trustees who were bound 
by the condition provided by the testator. It was, how¬ 
ever, defeated when the trustees, as found by the 
learned court below, failed to establish the home. 
• # • Relative to such provisions we said in 

Pennsylvania Horticultural Society v. Craig, 240 
Pennsylvania 137, 87 Atl. 678. 


‘These conditions were intended to safeguard the 
benefaction of the donor, and we are not advised 
of any declared policy or rule of law making them 
illegal. The donor did nothing but what she had 
the legal right to do, and those who accepted her 
gift are bound by the conditions imposed.’ ” 

i 

i 

The trust created by Item Ninth of the Will is a specific 
charitable trust and does not show any general charitable 
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intent. It is a particular charitable gift and the Will dis¬ 
closes no general charitable intent; therefore, on the failure 
of the Retreat to be erected on the particular site, as di¬ 
rected by Testatrix, the trust should fail. The intention of 
the Testatrix, as clearly expressed in the Will, is limited to 
a building or memorial of a particular kind, to house a cer¬ 
tain number of persons, on a particular piece of property, 
clearly and specifically designated. 

5 Ruling Case Law, p. 367, discussing general and spe¬ 
cific charitable intention, says: 

“That if the charitable purpose is limited to a par¬ 
ticular object, or a particular institution, and there 
is no general charitable intent, then, if it becomes im¬ 
possible to carry out the object, or the institution 
ceases to exist before the gift has taken effect, and 
possibly in some cases after it has taken effect, the 
doctrine of Cy-pres does not apply—and in the ab¬ 
sence of any limitation over or other provision the 
legacy lapses/’ 

We are in complete agreement with the Court below that 
the doctrine of Cy-pres is not applicable to the facts in this 
case (App. 44, line 24). However, we feel that the authori¬ 
ties are overwhelmingly uniform to the effect where a par¬ 
ticular site is designated in a Will for the establishment or 
maintenance of a particular charitable institution, for a 
specified charitable purpose, and there is also contained 
in said Will a condition subsequent, whereby the property 
reverts to the settlor, or his heirs, in the event of a failure 
of the primary specific purpose, that the trust must fail. 
The following authorities clearly support appellants’ con¬ 
tention that the Court below was in error. 

Teele v. Bishop of Derby, 47 N. E. 422, 168 Mass. 
. 341. 
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This was a bill by the trustee asking for instructions 
under the will of Margaret Bralley. The will left certain 
money to trustees “to be expended by them in purchase of 
a lot and building of a chapel in Camdrine, the title to lf>e 
vested in the Bishop in trust for said chapel which was to 
be forever used. ’ * It was admitted by the bill of complaint 
that it was impractical to carry out the scheme of the 
testatrix and that it would be a waste of the trust funds 
to purchase lot and build the chapel, as the population wfas 
too small and the people were too poor to support it. The 
Bishop of Derby contended that the bequest was a gift for 
general charitable use, and that it being impracticable , to 
carry out the expressed wish the money should be devoted 
to a church in another neighborhood. 

I 

Held: j 

That the leading “purpose in mind of the testatrix 
was the purchase of a lot and building of a chapel at 
Carndrine for the benefit of those living there.” “ We 
think that a general intent to advance religion in the 
parish hardly can be inferred from the purpose thus 
particularly expressed to build a chapel in Camdrine.” 
“Neither does the fact that the bequest is in the nature 
of a public charity require in itself that the court 
should frame a scheme to carry it out as nearly as 
may be to the purpose of the testatrix if for any rea¬ 
son that has become impossible of performance in the 
manner which she has provided. Assuming that the 
object is a charity, still there is no universal principle 
that the testatrix’s original intention must be sacrificed 
by reason of that general object.” 

I 

i 

The court having found no general charitable intention 
held that the trust had failed and said: , 

“If the charitable purpose is limited to a particular 
object, or to a particular institution, and there!is no 
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general intent, then if it becomes impossible to carry 
ont the object or the institution ceases to exist before 
the gift has taken effect and possibly in more cases 
after it has taken effect, the doctrine of cy pres does 
not apply, and, in the absence of any limitation over 
or other provision the legacy lapses.’’ 

Bullard v. Town of Shirley , 27 N. E. 766. 

This is a bill for instructions brought by trustees under 
the will of Mary Whitney, which gave $5,000 to one Rev¬ 
erend Chandler of Shirley “which after his death shall 
revert to the town aforenamed strictly on this condition, 
namely, that said Town shall support fairly and perma¬ 
nently a Unitarian clergyman”, and providing further 
“failing which it shall revert to my heirs at law.” It was 
admitted by all parties that the Town could not lawfully 
support the clergyman as required, and the question was 
whether the gift failed on that account. The court, speak¬ 
ing through Mr. Justice Holmes, 

Held: 

That the trust had failed. 

“Any latitude of interpretation based on conjectures 
as to what the testatrix would have done had she known 
of the difficulty raised by her language, is excluded by 
the introductory and governing phrase 1 strictly on this 
condition.’ We must take her condition strictly as she 
wrote it, and, taking it so, it cannot be performed. 
* • • It follows from our construction of the second 
clause that the legacy to the town must fail. • • • 
It is true that the Testatrix may be assumed to have 
acted from religious or charitable motives but she 
says very plainly that the motive is not sufficient un¬ 
less the terms of her bargain are complied with. The 
question is one of construction, not of technical rules. 
We cannot doubt that what she required of the town 
went to the root of her gift. • • • The limitation 


I 


27 

I 

to the testatrix’s heirs at law is not dependent upon the 
gift to the town taking effect. It is a limitation upon 
the failure of the primary purpose at any time and foi 
any cause. As the primary purpose fails at once, and 
as matter of law, on the face of the will, the gift over 
is immediate, and is not open to any objection on the 
ground of the rule against perpetuity.” 

Gilrrum v. Burnett, 102 Atl. 108, 116 Maine 382. 

Proceedings by Trustee for construction of will. 

Will devised a farm owned by testatrix in Augusta, Maine, 
also certain other real estate in trust “that said farm 
be occupied by her aunt, Lydia B. Pickett” and “that she 
shall afford a home for one or two or more, if it may be 
arranged, of the unmarried women who have been employe^! 
in the straw industry of Maine.” The will further stated 
that the testatrix wanted this to be a “place of refuge add 
comfort, trusting that others may feel like enlarging arid 
endowing this beautiful spot where my said farm is situated 
in order to afford them the necessary comforts and enjoy¬ 
ment.” 

The bill alleged that it would be impossible to carry out 
the terms of the trust in the manner designated by tie 
testatrix because of insufficiency of the funds and because 
the farm had neither stock nor implements, and that tjie 
income was very small and the property steadily 
ating in value. Plaintiff trustee asked that the doctrine bf 
cy pres be applied by the court in directing the execution iof 
the trust and that some plan be devised to carry out the 
alleged general charitable intention of the testatrix. 

Held: j 

“Whether the cy pres rule attaches depends upon 
whether or not the will itself discloses a general chari¬ 
table intention or a gift for a particular charitable 
purpose without that intention.” 
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The court relies upon Teele v. The Bishop of Derby , 
cited above, and stated: 

“We search in vain in the will and the pending case 
for evidence of any general charitable intent on the 
part of the testatrix. The words in every portion pre¬ 
clude such an inference. The other items of the will 
embrace small gifts to several personal friends, to¬ 
gether with a trust fund of $100.00 to the Forest Grove 
Cemetery Association. The character of the testatrix’s 
intention must be gleaned from Item 10 alone. Here 
the emphasis is laid not on the general relief of the 
beneficiaries named but on one specific object to be 
carried out at one specific place. The farm is to be 
occupied by the trustees named where 4 a home is to 
be afforded’ • • • ‘one or more of the benefici¬ 

aries.’ • • • It is to be‘a place of refuge and com¬ 
fort’ • • • There is nothing to indicate that the 
testatrix intended to make any provision for the recip¬ 
ients of her bounty unless they could be provided for 
in her old home which she loved and thought so beau¬ 
tiful The exact location provided for in the will was 
the paramount consideration in her thought, and a gen¬ 
eral provision for the beneficiaries would seem to be 
quite beyond her contemplation. We are therefore of 
the opinion that it is impractical and impossible to 
execute the particular charity for which provision is 
made; that the doctrine of cy pres cannot be invoked; 
that the gift fails, and the property in question must 
pass to the next of kin as intestate property.” 

Gladding v. St. Matthews Church , 57 Atl. 860, 25 
R. I. 628. 

Bill by trustees for instructions and to obtain a construc¬ 
tion of will. The will left certain property in trust to a 
church for deaf mutes, of which the testatrix had been a 
member and in the prosperity of which she had been greatly 
interested. After certain other bequests trustees were 
directed to pay the principal thereof to St. Anne’s Church 
for deaf mutes of New York, 4 4 the Reverend Thomas Gal- 
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laudet being now the rector of said church.” Before the 
death of testatrix the church consolidated under certain 

i 

New York statutes and the consolidated corporation was 
not identical with the original one, although it carried oh 
the same type of work. - j 

Question: whether the church as consolidated was en¬ 
titled to the bequest, and if not whether the cy pres doc¬ 
trine applied. 

Held: No general charitable purpose and the court said: 

“There is one class of cases in which there is a gift 
to charity generally indicative of a general charitable 
purpose and pointing out the mode of carrying it into 
effect. If that mode fails, the court says the general 
purpose of the charity shall be carried out. There is 
another class in which the testator shows an intention 
not of general charity but to give to some particular 
institution, and then, if it fails because there is no 
such institution, the gift does not go to charity gen¬ 
erally. That distinction is clearly recognized, ajnd 
it cannot be said that whenever a gift for any charita¬ 
ble purpose fails it is nevertheless to go to charity.” 

i 

I 

The court held that the trust had failed and the. funds 
went to the heirs of the deceased. 

j Easterbrooks v. Tittinghast, 8 Gray 7, 71 Mass. 17. 

Testator devised his property in trust to certain trus¬ 
tees to be used for the support of Baptist Church in Swan- 
zey, 4 4 so long as they or their successors shall maintain the 
visibility of a church in said faith and order.” The only 
two members of the church having resolved that they would 
no longer endeavor to maintain the appearance of a visible 
church, 

I 

Held: ! 

i 

4 4 The devise to the defendant of the property in 
question was doubtless a devise in fee and having 
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been made to him as trustee, and for a specific purpose 
only, he holds the property since the failure of the 
trust by the extinction of the cestui que trust, not for 
his own benefit but for the devisor’s heirs at law, as a 
resulting trust, and is answerable to them for it.” 

Brooks v. City of BeUfast , 38 Atl. 222, 90 Maine 
318. 

Testator left a certain sum of money to be accumulated 
at interest until a sufficient amount was obtained to pro¬ 
vide for the erection of a schoolhouse within a certain 
school district. The school district was later abolished 
and there was neither trustee nor beneficiary capable of 
taking the funds. The City contended that there was a 
general charitable purpose on the part of testatrix to 
provide for the health and comfort of scholars in the dis¬ 
trict, and that this intention might be effectuated by the 
application of the doctrine of cy pres and the gift applied 
as nearly as possible in conformity with the presumed 
intention of the donor, although the particular form or 
manner specified in the bequest cannot be followed. 

Held: 

‘‘That the trust had failed and the property de¬ 
scended to the heirs of the testatrix as intestate 
property.” 

Held further: 

“It is not the duty of the court to be ‘curious and 
subtle’ in devising schemes to aid testators in disin¬ 
heriting their next of kin under circumstances like 
these.” 

Further the court cites 

2 Perry on Trusts , Section 726, as follows: 

“So if it appears from the construction of the 
1 whole instrument, that the gift was for a particular 
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purpose only and that there was no general charitably 
intention, the court cannot, by construction, apply 
the gift cy pres the original purpose. If, therefor^, 
it appears that the testator had but one particular 
object in mind, as, to build a church etc., and his 
purpose cannot be carried out, the gift must go to 
the next of kin.” 

Bowden v. Brown , 86 N. E. 351. 

Petition by trustees to determine the proper distribution 
of a legacy. The will left certain funds to the Town of 
Marblehead toward the erection of a building to be for 
“the sick and poor, those without homes.” The Town of 
Marblehead declined to accept the legacy. | 

| 

Held: ! 

I 

“ ‘It was given toward the erection of a building’ 
by the Town. The action of the Town is equivalent 
to a refusal to erect such building. It appears that 
the charity cannot be administered in the way stated in 
the will. It therefore must fail altogether unless it 
can be administered under the doctrine of cy pres. 
The question arises whether the purpose of the tes¬ 
tatrix was to give her property for this specific char¬ 
ity or whether charitable purpose was general so that 
the court is authorized to apply the money to some 
other charity, similar to that mentioned in the will, 
under a scheme to be devised for that purpose. • • j • 
There is nothing to indicate that she intended to make 
provision generally for the sick and poor of the town, 
or particularly for those without homes, unless they 
could be provided with a home in a building to be 
erected for their use. General provision for the sick 
and poor would seem to include a charity much broader 
than anything in her contemplation. The case seems 
to fall within the class where no intent to use the 
gift for other charitable purposes can be discovered 
if it is impossible to execute the particular charity 
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for which provision is made. In snch cases the charity 
fails altogether.” 

Bancroft v. Maine Sanitorium Association, 109 
AtL 585, (110 Maine 56). 

Testator in this case by trnst agreement and by will left 
a fund in the amount of $200,000 in trust to pay the income 
to and for the benefit of the ‘‘Maine State Sanitorium, 
a corporation located at Hebron in the State of Maine,” 
to be known as the E. D. Chamberlin Endowment Fund, 
all income to be used solely “for the annual running ex¬ 
penses of said association for the cure and prevention 
of tuberculosis at Hebron in its present location,” etc. 
Later the association conveyed all of its property to the 
state of Maine, together with all of its right, title and 
interest in the Chamberlin Endowment Fund. Trustees 
brought a bill in equity asking for a construction of the 
declaration of trust and a determination as to the interest 
of the Sanitorium in the fund and whether its income had 
terminated. 

Held: 

That the trust had failed. “Nor can the doctrine 
of cy pres be successfully invoked. • • • A gen¬ 

eral principle running through all the cases is that, 
' in order to apply the cy pres doctrine, there must be 
two prerequisites: first, a failure of a specific gift; 
and second, general charitable intent disclosed in the 
1 instrument creating the trust. The first element ex¬ 
ists here. There has been a failure of the specific 
' gift for want of a donee. The second element cannot 
be discovered either in the trust instrument itself 
or in the circumstancial facts, in the light of which 
that instrument has to be interpreted. So far as the 
instrument is concerned such general charitable pur¬ 
pose is carefully excluded. •. • • Every paragraph 
of the declaration is consistent with the intent of a 
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! 

particular charitable gift and inconsistent with any j 
general purpose to make this benefaction to the gen-1 
eral cause of anti-tuberculosis. ’ ’ 

Edwards v. Packard, 149 Atl. 623. 

' I 

i 

After making certain bequests testator provided that, 1 
“When all are dead that are mentioned in this will the! 

i 

house will be used for an old men’s and children’s home 
and shall be called the ‘Liller J. Small Foundry Home 
for Children and Old Men.’ ” • * • “The land is 
never to be sold and always to be known as mine, if the 
property on Main .Street burns down and the land can 
be leased for enough to support the home it will still be 
called the Liller J. Small Foundry land, etc.” 

Held: j 

“That is trust had been created even though tech-! 
nical language was not used. Having found that the 
trust had failed, the court said: j 

i 

“We are unable to discover evidence of a general 
charitable intent on the part of this testatrix. Her 
charitable purpose was limited to the house which coni 
stituted the primary subject of her bounty. It wai 
linked with the predominating purpose to make that 
house and the business property on Main Street a 
memorial. A general provision for children and old 
men seems quite beyond her contemplation.” 

McCran, Attorney General, v. Kay, 115 AtL 649, 
(93 N. J. Equity 352). 

I 

Will left property in trust to establish a house of lodg¬ 
ing at night for destitute women, with the further provision 
that should said lodging house, after reasonable time in 
the judgment of the trustees, be a failure, then in trust 
for a hospital for sick animals, “free from all association 
with the so-called Humane Society” etc. The estate 
consisted in its entirety of approximately $21,000. j 

i 

i 

I 

i 

i 

i 



Held: 

“Notwithstanding that the trusts in question are 
regarded as charitable, the facts established on the 
hearings show the impracticability of their execution. 
This is apparent from the provisions of the will, and 
it is demonstrated by the fact that the income from 
the trust estate and from the patrons of the lodging 
house was insufficient to maintain the lodging house, 
i and that in consequence this object of the trust had 
to be abandoned. * * * It has been suggested that 
if the realty were sold and the proceeds invested, with 
the amount of personal estate, a possible annual in¬ 
come of $1,000 or $1,200 would be derived therefrom, 
and that this income would enable the trustee to con¬ 
tract with some existing association, or establishment, 
or with a veterinarian, to maintain a hospital for sick 
animals, on at least a limited scale. • • • But such 
contractual method of administering the trust would 
be contrary to the wishes and purposes of the testa¬ 
trix, for she has directed that such a hospital shall not 
1 only be maintained, but established, and if possible 
that this should be done in one of her houses and on 
the lands connected with the same. • • • And she 
, has further directed that the hospital shall be erected 
i and maintained free from all association or partner¬ 
ship with the ‘so-called Humane Society or its mem¬ 
bers J ” 

Held: That the trust had failed. 

President and Fellows of Harvard College v. Jew¬ 
ett, 11 Fed. 2nd 119,6th Circuit Court of Appeals. 

Testatrix, a resident of Ohio, provided by her will “I 
give and devise to the Peabody Museum certain real estate” 
described in the will, “to be by said Museum kept for scien¬ 
tific purposes for the preservation of the remains and 
works of said cemetery.” Item 14 of the will was a resid¬ 
uary clause to certain grandnephews and one Ida Mathers, 
share and share alike. Prior to the death of the testatrix 
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there was a Peabody Corporation organized raider the 
laws of the State of Ohio. After her death it was merged 
with President and Fellows of Harvard College, a corpo4 
ration organized under Massachusetts laws. The ceme4 
tery referred to was an ancient cemetery for the burial of 
an old Indian tribe. President and Fellows of Harvard 
College claimed title to the land by reason of its consoli¬ 
dation with the Peabody Museum. Following the filing 
of this bill against the residuary legatees in order to quiet 
title to the land it was shown that the Peabody Museunl 
had moved the relics from the land in Ohio to a land in 
Massachusetts. Trial court found that the Peabody Mul 
seum was devised in estate in fee simple burdened with a 
continuing trust in the nature of a public charity, that the 
specific purpose of the trust had been fully accomplished, 
the trust terminated, and the title had reverted to the heirs 
at law of the testatrix then living per capita and not per 
stirpes. In reference to the application of the cy pres doc¬ 
trine as was urged by the complainant, the court said: j 

I 

“While the trust here created was for educational 
purposes and as such is a public charitable trust, yet 
there is nothing in this will to indicate that the removal 
of these relics was in fulfillment of the wishes of the 
testatrix or to suggest that she contemplated such re¬ 
moval On the contrary, a plain and positive language 
of the devise indicates they hold a different intent apd 
purpose, and it is the intent and purpose of the testa¬ 
trix and not the intent and purpose of the trustee or tie 
court, that must control. • • • The cy pres doc¬ 
trine can only be invoked in furtherance of the intent 
and purpose of the donor of the trust as near as may 
be, and not in disregard of the expressed terms of tie 
grant or devise. • • • This court, however, need not 
inquire as to the motive that induced the testatrix to 
create these trusts upon the terms and conditions 
named.” 
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Held: 

That the cy pres doctrine did not apply and the 
property belonged to her heirs. 

While certain of the aforementioned authorities make ref¬ 
erence to the cy-pres doctrine, we urge that they are appli¬ 
cable to the instant set of facts, for, while the court states 
(App. 44) line 24, “the doctrine of Cy-press is not appli¬ 
cable to the facts in this case,” yet the Court, under the 
guise of general equity powers, has literally applied that 
doctrine in arriving at its conclusion. There can be no 
doubt, nor is there room for speculation, but that the trust 
created was a specific charitable trust upon a condition sub¬ 
sequent, and that the situs having been by the Court found 
to be unsuitable and inadequate, the trust has failed and the 
residuum of the estate of Anna R. Shoemaker, deceased, 
should, in accordance with the direction of her Will, revert 
to the then descendants of her grandfather, Samuel Shoe¬ 
maker, these appellants. 

2. The court erred in ordering the defendants to be 
“dropped as parties to this cause” and in directing the 
Trustee to proceed with the construction and equip¬ 
ment of the “retreat” on a new site to be purchased 
before or as soon after the expiration of 21 years from 
May 4, 1927, the date of Testatrix’ death as building 
and other conditions permit. This power vested by the 
court in said Trustees is contrary to the express limi¬ 
tation on the life of said trust made by the Testatrix 
and postpones for an indefinite period the vesting of 
said charitable use in any incorporated association 
and likewise by its nature postpones the time in¬ 
definitely for the happening of a condition subsequent 
created by the will, the happening of which event 
under Testatrix’ will would cause a forfeiture and the 
vesting in the heirs of Samuel Shoemaker. 


In the judgment of the court below (App. 50) it was 
stated in paragraphs five and six: 

“5. Said Trustee is hereby authorized and directed 
to purchase, with the funds of the estate, a site for 
the erection of the Retreat described in the will, at such 
price and at such location as the Trustee, in its discre¬ 
tion, considers proper and suitable for that purpose; j 

i 

6. Said Trustee is hereby authorized and directed 
to proceed with the construction and equipment of the 
Retreat on the site so purchased, before or as soon 
after the expiration of 21 years from May 4, 1927, the 
date of Testatrix’ death, as building and other condi¬ 
tions permit.” | 

Assuming for the sake of discussion that the court tie- 
low was correct in authorizing and directing the Trustee to 
purchase a site elsewhere on which to erect the retreat, 
what assurance is there that a site can be purchased, |or 
that a suitable building can be built and equipped as di¬ 
rected by Testatrix (App. 20) line 6, to accommodate about 
twenty-five persons? (App. 20) line 8. Approximately 
Nineteen Years and Ten Months have elapsed since date ! of 
Testatrix 7 death , and we respectfully submit, nothing has 

i 

been done except the procuring of sketches showing possible 
plans, see Exhibits 4, 4A and 5 (App. 42) and from which 
no definite costs of construction could possibly be estimated 
towards carrying out the terms of the will. It is tfue 
that a normal return on the investment appears to have 
been realized, but no great enhancement. Building costs, 
costs of equipment, living costs all have increased greatly, 
and of necessity will continue to increase. If the past 
action of the Trustee is to be accepted as a criterion, we can 
readily infer that the Trustee will continue to take its 
time, as in the past. We urge that the lower court erred 
in ordering appellants being dropped as parties to this 



cause, the exact language of the court being set forth in 
paragraph three of the judgment (App. 50). 

“The descendants of said testatrix’ grandfather, 
Samuel Shoemaker, named and described as defendants 
herein, are not entitled to said residuary estate, or any 
i part thereof, and they are hereby dropped as parties 
to this cause.” 

If the order of the lower court is to be considered as final, 
it precludes these appellants and the then living descend¬ 
ants of Samuel Shoemaker from participating in the residue 
of said estate, if at the end of twenty-one years as provided 
by the testatrix said home is not built and all of testatrix’ 
residuary estate conveyed to an incorporated association as 
specifically directed by testatrix in Item Ninth (App. 21, 
line 24). Further “to drop” these parties defendant from 
said cause precludes them from questioning any proposed 
site which said trustee might purchase, the cost of which 
might well deplete the assets of said estate to such a point 
that the trustee would be unable to furnish and maintain, 
or even build the retreat from the remaining funds in its 
hands. It is respectfully submitted that the above men¬ 
tioned judgment of the court (App. 49) extends the life of 
said trust beyond the expressed limitation imposed by tes¬ 
tatrix, and postpones for an indefinite time, the period of 
the vesting of said charitable use in any incorporated as¬ 
sociation. 

Testatrix in Item Ninth of her will in part stated (App. 
21, line 14): 

“When the said building shall be erected and 
equipped as hereinbefore provided, I wish and direct 
that my said Trustee shall make all reasonable and 
necessary efforts to effectuate and facilitate the in¬ 
corporation of an association, society or institution, 
either by special Act of Congress of the United States, 
or by the authority of any general law in force at the 



39 


time in the District of Columbia, in order to carry into 
effect my hereinbefore expressed wish and directions, 
with respect to the foundation, maintenance and care 
of such home or institution, And At Anytime Within 
Twenty-one Years After My Death, I Direct My Saidl 
Trustee To Tunj Over, Transfer And Convey To Suchj 
Incorporated Association, Society Or Institution Allj 
Of The Lands And Personal Property Held By It As 
Trustee Hereunder. • • * 

We respectfully urge that the foregoing language of 
testatrix requires the erection of the Retreat within si 
period of twenty-one years after date of her death, 
which was May 4, 1927, and further requires that said 
Trustee turn over to an incorporated association, society 
or institution all lands held including that site known as 
Square Two Hundred and Fifty-Three (253) and all perj- 
sonal property, and from which particular site and per¬ 
sonal property, the funds for the contemplated maintenance 
of said home in the past been derived, and that the 
retreat must be completed within 21 years or the estate 
reverts to these appellants. [ 

I 

Under the terms of the judgment entered by the court 
below the Trustee could pursue its past actions and wait 
for an indefinite period of time to erect the retreat and 
which, of necessity, would preclude the then living descend¬ 
ants of Samuel Shoemaker from ever participating in the 
residue of decedent's estate though the condition which she 
anticipated had occurred in their lifetime. We submit that 
such an order might well be construed as creating a trust 
in violation of the rule against perpetuities. 

* . . • i 

i 

3. That in arriving at the conclusion that the trujst 
funds were sufficient for the acquisition of a new 
site suitable to the purpose of the trust and the erec¬ 
tion of a building thereon as contemplated by testa¬ 
trix, the furnishing and equipping the same to sic- 
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commodate about twenty-five persons, the court was 
obliged to and did of necessity have to resort to specu¬ 
lation as to whether it could be accomplished and 
maintained from the available funds and income, and to 
1 accommodate twenty-five persons as specifically di¬ 
rected by testatrix. 

Particular attention is called to that portion of the com¬ 
plaint (App. 12, line 5), relating to the available income for 
the purpose of maintenance and support of the inmates: 

“The remaining personalty and the unsold realty, 
consisting chiefly of said Lots in Square 253, will not 
produce a net income of as much as $25,000.00 per year, 
so that it will probably not be possible to maintain as 
many as twenty-five persons in the ‘Retreat’ unless 
and until additional property is obtained from some 
other source, but the Trustee believes that the net 
income will be sufficient to maintain a substantial num- 
1 ber of persons therein even if no additional property is 
obtained from other sources.” 

Item ninth of testatrix’ will in part provides (App. 20, 
line 4): 

“ • • • I desire and direct that my said Trustee 

or the Trustee acting herein shall cause to be erected 
on said lots a suitable building for the purposes, of 
the best construction, of brick or stone, of such size as 
to be comfortable for to accommodate about twenty- 
1 five persons and to suitably furnish and equip the 
same # * •” 

The appellee by its own admission stated in the Complaint 
(App. 12, line 5), that the funds available are not sufficient 
to maintain about twenty-five persons. We respectfully 
urge that unless and until a signed contract for purchase 
of suitable land and a contract for the erection of com¬ 
pleting and furnishing the “retreat” of a suitable building 
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as directed by testatrix is presented to the court, that 
there is no way in which a court could possibly ascertain 
whether the remaining funds would produce sufficient in¬ 
come to maintain and support about twenty five inmates. 
Just what is meant by the limitation of about twenty five 
persons is aptly described by the following authorities, | 
and we submit limits the number of persons to a mini- 
mum of twenty two persons 

Freeman v. Hedrington, 90 N. E. 519 j 

In discussing payment under a contract to be made ! 
“about the first of the month”, the Court, speaking 
through Judge Rugg, 

Held: I 

- 

“The construction of the contract depends upon the [ 
meaning to be attributed to ‘ about \ It is a word of 
somewhat flexible signification, which may vary with j 
the circumstances and the connection in which it is 
employed. But when used in such a sense as to become j 
a part of a contract, it denotes approximation to exact- | 
ness. It allows a play within somewhat narrow limits, 
the oscillation depending in some degree upon the 
subject to which it is applied. While it gives a margin 
for some excess or diminution, it cannot reasonably be j 
intended to include a very large fraction of the whole 
touching which it is used. • • • The word ‘about’ 
cannot be reasonably interpreted to cover so large 
a fraction of the total term of credit as three-sevenths 
or two-thirds.” | 

Davison v. Von Lingen , 113 U. S. 40. 

I 

Sanders v. Munson , 74 Fed. 649. 

The use of the word “about” in reference to a date 
“does not signify that the time was here immaterial, 
but only that the precise day named was not war¬ 
ranted”. The same construction is placed on the use 
of the word about as an estimate of quantity. 
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Indianapolis Cabinet Company v. Herrmann , 34 
N. E. 579. 

Held in construing a contract in reference to lumber 
that “about one-half carload*’ “ ‘about’ in this sense, 
means ‘not far from’ 

Sewall v. Wood, 135 Fed. 12 (Third Circuit Court 

of Appeals, Pennsylvania) 

This was an action for a breach of a charter party 
for a shipment of pipe. It was agreed “to provide and 
furnish to the said vessel a full and complete cargo, 
both under and on deck, of cast iron pipe, say about 
3400 gross tons”. 

Found that there was delivered 3258 or 3259 tons 
and that this was not sufficient. 

Held: 

“We do not think the words ‘about 3,400 tons’ can 
be construed as giving the carrier so wide a margin, 

1 as to the extent of his undertaking, as nearly 200 tons 
would be. But, in the view we take of the case presented 
by the record, the word ‘about’ must be construed as 
to a margin beyond 3400 tons instead of less than 3400 
tons.” 

Odom v. Langston, 170 S. W.(2nd) 589 

In construing the following allegation in a suit to 
cancel a trust agreement the property “consists of 
money, notes, government bonds, industrial stocks and 
bonds and other securities of the value of about $95,- 
000 . 00 ”. 

Held: 

“That the use of said qualifying word ‘about’ gives 
said allegation the legal effect of stating ‘that the actual 
quantity is a near approximation to that mentioned, 
and its effect is to provide against accidental variation’ 
* • •>> “That the qualifying word ‘about’, as used 
in said allegation, means ‘approximately with some 
approach to exactness in respect to quantity’ • • • 


that the qualifying word ‘about’, as used in said peti- I 
tion, is a synonym for the words ‘nearly’ or ‘approxi-1 
mately’ and snch nse is sanctioned by definitions found 
in the various standard dictionaries”. j 

The Court further says “in addition, the word 
‘about’ is defined by Henry C. Blade in his Law Dic¬ 
tionary at page 8 as ‘nearly; approximating to; in the 
neighborhood of; not much more or less than’. An 
expression constantly used where a time or sum can-! 
not be precisely stated ‘importing the possibility of 
a small variation from it’ ”. 


1 C. J. S., page 345 

In discussing the word about as used in an estimate' 
of quantity says, “While the use of the word about) 
gives a margin for a moderate excess in, or diminutionj 
of, the quantity mentioned, it cannot reasonably indicate 
that such margin may include a very large fraction or 
perecentage of the whole, touching which it is usedj 
Under such circumstances the word is used in the sense 
of approximately; more or less; near; not far fromj 
and is not intended to be an exact estimate, or to 
amount to a warranty of quantity; nor does it have 
the effect of destroying the definiteness of the thing 
itself; but it is more liberally construed than in other 
cases where the amount or quantity is more material 
to the question; and in this latter class of cases, it may 
be construed as constituting an absolute contract for 
a specific quantity within a reasonable limit.” 


It is worthy of note the Court did not in its Informal 
memorandum (App. 43) nor judgment (App. 49) require 
that the new site to be acquired, be in the District of Co¬ 
lumbia, and for all purposes under the present judgment, 
nothing would preclude the Trustee from erecting thie 
“Retreat” in California, Maine, Florida or the State of 
Oregon, far removed from the domicile of Testatrix, or 
her female relatives whom she preferred. In so many words 
the court below has vested in the Trustee cart blanche 
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authority to virtually do what it pleases, and when it pleases 
without limitation (App. 48) and which is definitely con¬ 
trary to the very limited powers granted said Trustee 
under the terms of the will. 

We submit that the court was without power to extend 
the time for the vesting of the charitable use in the Benefi¬ 
ciary, Le. the incorporated association; and by thus extend¬ 
ing the said time to an indefinite period depriving the “the 
then descendents” of Sanuel Shoemaker, i.e. those in exist¬ 
ence at the end of the twenty one (21) year period from 
taking the residue under the following provisions of Item 
Ninth (App. 21) 

• * * or in case said home shall not be founded 
or built by me, or by my said Trustee, or in case it 
should cease to be used for the purposes herein directed, 
or in case for any other reason, the money, funds and 
land hereby given for the purpose of founding said 
home cannot he so applied, then and in either case, 7 

i direct the aforesaid property shall be sold and disposed 
of and the proceeds divided among the then descend¬ 
ants of my grandfather, Samuel Shoemaker, such di¬ 
vision to be made per stirpes and not per capita. 

4. Analysis of Item Ninth of the Will as to the particulari¬ 
zation of the qualifying words of limitation, identity and 
reference contained therein precluded the equity power of 
the court to order the sale of the land in Square 1732, and 
authorize the purchase of a site elsewhere on which to 
erect the “Retreat”. 

The foregoing authorities show, and it is most respectfully 
urged by appellants that the lower court erred in its 
finding and judgment. It erred, in apparently construing 
the item ninth of the Will of Anna R. Shoemaker as a gen¬ 
eral charitable truest, because as a reading of the will dis¬ 
closes no general charitable intent is shown; the only chari¬ 
table intent is the establishment of a specific memorial to 
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Testatrix’ Mother (App. 20) line 35, said memorial to be 
for a particular class of people, to be cared for on specific 
property and no where else. It is only as a general chari- j 
table trust that any doctrine of Cy-pres, equitable approxi- | 
mation, or the general equity powers of the court could be 
applied as was done by the lower court, since, as the authori¬ 
ties herein show, said doctrines and powers do not apply 
in cases where the trust though charitable is specific, as in j 
this case. It, therefore, follows that the court erred in 
assuming that its general equity powers were such as to! 
allow it to direct the Retreat be erected on a site other than 
the property directed by Testatrix. 

It has been most aptly stated by this court in the case of 
Pyne v. Pyne, 154 F. 2nd, 297, in the learned opinion of 
Mr. Justice Prettyman speaking for the court that: 

| 

“The basic, always controlling rule in the construc¬ 
tion of wills is the intent of the testator. If the intent 
can be discerned in the language of the will, read of 
course in the light of surrounding circumstances there 
is an end to the matter”. j 

* I 

We contend that the intent of the Testatrix is clear and 
apparent and can be readily discerned from the language 
of the will. She stated exactly what she wanted done with 
her property and the lower court, we submit, has disrej- 
garded in toto the intentions of Testatrix and erred in 
failing to determine that the specific charitable Institution 
contemplated must be erected on the situs provided or 
the trust should fail. How do we determine the intent of 
a person deceased when that person left a will? The onfy 
way is by reading the will. If we attempt to argue the 
Testatrix did not direct that this was to be a specific chari¬ 
table trust, to be ercted on specific property, we must ask, 
how can a specific charitable trust requiring, that the Insti¬ 
tution be on a certain property be written? Numerous 


i 
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references in Item Ninth require that the Institution be 
on Lots One (1), Twenty-seven (27), Twenty-eight (28)' 
ha square seventeen hundred and thirty-two (1732). The 
following analysis of Item Ninth of the will makes apparent 
the intent of Testatrix. 

i Testatrix states in the first line of Item Ninth (App. 17) 
of her will: 

“After the satisfaction of the legacies hereinbefore 
given and of the provisions hereinbefore made, I desire 
that the residue of the real estate and personal prop¬ 
erty of which I shall die seized and possessed, or to 
which I shall be entitled at my decease, shall be used 
and applied in the erection of a suitable building on 
my lots known as Lots One (1), Twenty-seven (27) 
and twenty-eight (28) in square seventeen hundred 
and thirty-two (1732), in the District of Columbia, and 
in furnishing and equipping the same in a proper 
manner •••>»■ 

The Testatrix then states (App. 17, line 39) : 

“• • • and to this end and with this desire and 

purpose,. I do. hereby give, devise and bequeath unto 
the American Security and Trust Company • • •” 

and she then proceeds to create the trust, and in providing 
for the funds to establish said Institution states (App. 19, 
fine 35). 

“ * • • the said residue of said rents shall be 

accumulated and applied towards the cost of the erec¬ 
tion of the building hereinbefore mentioned, on the 
hereinbefore mentioned lots in Square numbered seven¬ 
teen hundred and thirty-two (1732) # * *” 

and thereafter said Testatrix refers to said building, re¬ 
treat or institution as “such building’’ (App. 19, line 39), 


“said building”, (App. 19, line 40), “said home”, (App. 
20, line 2) the Testatrix proceeds by saying that (Ap. 20, 
line 3): ’ j 

“ # • * If I do not erect, or cause to be erected 
the said building, on the said vacant lots in my life¬ 
time, I desire and direct that my said trustee * * j“ 

shall cause to be erected on said lots a suitable build¬ 
ing for the purposes, ♦ • • and to suitably fur¬ 

nish and equip the same, as soon after my decease as 
the same can be done * # * ” 


After providing for sale of certain properties (App. 20, 
line 12) Testatrix provides (App. 20, line 29): 

“The rents and other income from the residue 
of the property held in trust after all necessary and 
usual costs and expenses shall be applied to the keep¬ 
ing of said building in repair and for the keeping, 
maintenance, care and support of the inmates of seijid 
home and for their clothing and feeding”. 

“The said home shall be designated, named and 
known as f The Elizabeth R. Shoemaker Retreat for 
Friendless Maiden Ladies” in memory of my beloved 
Mother, and shall be non-sectarian, so that whatever 
may be the religion or creed of applicants for admis¬ 
sion to said Home, their religion or creed shall consti¬ 
tute no obstacle to their admission to the home, • * • 
and whenever there is a vacancy in the home, worhen 
of my blood or related to me by kinship shall if other¬ 
wise eligible or proper to be admitted, always have the 
preference in obtaining a home in such building.”! 

] 

The Testatrix then gives to the Trustee until the convey¬ 
ance to a society or corporation to be organized as pro¬ 
vided in the will “* • # power to govern and direct 

ihe management and running of the said home and to pass 
upon all applications for admission thereto 1 * (App. 21, tine 
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14), and continues immediately thereafter in the will say¬ 
ing: 

“When the said building shall be erected and 
equipped as hereinbefore provided, I wish and direct 
that my said trustee shall make all reasonable and 
necessary efforts to effectuate and facilitate the in¬ 
corporation of an association, society or institution, 
• • • in order to carry into effect my hereinbe¬ 

fore expressed wish and direction, with respect to the 
foundation, maintenance and care of such home or 
institution, and at anytime within 21 years after my 
death, I direct my said trustee to turn over, transfer 
and convey to such incorporated association • • • 

all of the lands and personal property then held by 
it as trustee hereunder, and in case said home shall 
not be founded or built by me, or by my said trustee, 
or in case it should cease to be used for the purposes 
herein directed, or in case for any other reason, the 
money, fwnds, and land hereby given for the purpose 
of founding said home cannot be so applied, then and 
in either case, I direct that the aforesaid property 
shall be sold and disposed of and the proceeds divided 
among the then descendents of my grandfather, Sam¬ 
uel Shoemaker, such division to be made per stirpes 
and not per capita”. 

It is noted from the above analysis of Item Ninth, that 
the Testatrix first directed that the Retreat be erected 
on her specific property, and then, as she stated, to that 
end she established a trust and provided for the fund 
therefor and thereafter on each occasion when she refers 
to the site or the building, she does so by the use of words 
which both technically and ordinarily refer back as words 
of limitation, identity and reference to the subject re¬ 
ferred to in the preceding part of the instrument, namely, 
the property of building on Lots one (1), Twenty-Seven 
(27) and Twenty-eight (28) in Square Seventeen hundred 
and thirty-two (1732). These words of limitation used 
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throughout the entirety of Item Ninth are “such building”, | 
“said building”, “said home” “said vacant lots”, j 
“equip the same”, “admission thereto”, “as hereinbefore J 
provided”, “for the purposes herein directed”. All of j 
these expressions appearing throughout the will and each j 
of them limits the contemplated home or retreat, and J 
specifically refers back each time to the original limitation j 
on the location of said “Retreat.” ! 

i 

The proper meanings of these words as words of limita- I 
tions, identity and reference can be seen by an analysis 
of their usage as set out in the proper authorities. For 
the word “said” see 54 C. J. 118; for the word “such” 
see 60 C. J. 987, Sec. 3; for the word “hereinbefore” see 
29 C. J. 348; for the word “thereto” see 62 C. J. 906;| 
for the word “same” see 56 C. J. 122, Sec. 2. 

Only twice does the Testatrix not use such a technical 
word of limitation, reference or identity, when she refers 
to the home which she directed to be erected on the property! 
designated, and that was when she discussed admission to 
“the home” (App. 21, line 1), and in the same sentence 
when she gave preference to the women of her own blood 
where she spoke of vacancy “in the home”. It is to b4 
noted, however, that even here, Testatrix used the definitive 
adjective “the” to particularize the home to which she 
referred on all occasions, namely, the home to be erected onj. 
Lots One (1) Twenty-Seven (27), and Twenty-Eight (28) 
in Square Seventeen Hundred and Thirty-Two (1732) for 
the word “the” see 62 C. J. 832. 

Unless the court is to disregard the words of Testatrix, 
we submit, it must find the property designated, is the only 
location contemplated by her, and further that she intended, 
if the “Retreat” could not be erected there, it should ndt 
be erected anywhere. This is the logical conclusion from a 
careful reading of the will which, as above analyzed, 



throughout, refers always to the same designated specific 
property. 

It is significant that the testatrix throughout her will 
indicated a family conscientiousness seldom seen in such in¬ 
struments, and quite contrary to the family antipathy indi¬ 
cated in the case of Olds v. Noel decided by this Court and 
reported in 78 U. S. App. D. C. 155, 138 F. 2d 581 and in 
which incidentally, there was no reverter clause. This was 
indicative of the fact that she wanted her family to par¬ 
ticipate in her estate and benefit by it, and in event of 
failure of her primary purpose to locate the memorial 
to her Mother upon her designated property. Twenty- 
one first cousins, and eight second cousins, a god child 
and a friend, are given specific bequests in the will which 
also provides for specific bequests to seven named chari¬ 
table institutions, but no where in the will does she say that 
she wishes to provide generally for aged women, or that 
she wants to erect, a home, or retreat for them at any place 
that might be suitable therefor, but always, she states and 
directs that the erection of the home be on the specific 
property contemplated. Nowhere in the will does she 
indicate any preference for charities, but she does indicate 
a preference for her family. This, we submit is indicative 
of her intention to prefer her family upon the failure of 
her primary purpose to charity. 

Nothing is general in this will. All bequests, both to the 
seven charities and to the twenty-one first cousins, and eight 
second cousins and others (App. 16, line 35) are specific 
and definite. How can we state without any words of the 
testatrix on which to base the conclusion, that Anna R. Shoe¬ 
maker had a general charitable intent as distinguished from 
a specific charitable intent? 

The Court’s attention is also directed to the name to 
be given to the * ‘Retreat”, a specific memorial to the 
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Mother of testatrix for erection, on the particular site. The ! 
same intention was indicated in Re: Randle’s Estate, 19 
AtL 2d 272. j 

In support of the foregoing argument advanced, we 
direct the court’s attention to the case of Dimean v. Higgins, 
26 Atl. 2nd 849,129 Conn. 136, and the court in commenting j 
on the broad statement in the Re-statement on Trusts, 399 | 
said: 

“This statement is a definite departure from the 
general principle governing the application of the j 
cy-pres doctrine established by the decision. In the 
absence of some indication in the will, read in the light 
of surrounding circumstances, of a dominant intent to 
devote the property to charitable uses to which the 
particular method prescribed is secondary, the state¬ 
ment in comment should be recognized not as applica¬ 
tions of the doctrine of cy pres or approximation, but 
as rules of presumed intent. Broadly stated as it is, j 
it would open the door in many cases for the substitu^ 
tion. by the court of it’s own conclusion as to what the j 
testator would have done had he anticipated the cessa¬ 
tion of the organization in place of the intent he has j 
himself expressed in the will.” 

I 

We respectfully further direct the court’s attention to the 
wording of the clause of reverter or gift over (App. 21, line 
27) wherein it is stated “in case * * * the money, funds | 
and LAND hereby given for the purpose of founding said 
home cannot be so applied”, the gift over is to become, j 
effective. She does not use the word “lands” but signifi¬ 
cantly the singular “Land” and the only “land” given for I 

the purpose of founding said home is Lots One (1), Twenty- 
seven (27) and Twenty-eight (28) in Square Seventeen Hun- j 
dred and thirty-two (1732). 

(All Emphasis supplied except words per stirpes and 
per capita.) 


I 
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CONCLUSION 

In conclusion it is respectfully submitted that the Trust 
attempted to be created by the Will of Anna R. Shoe¬ 
maker, has failed, and accordingly the Court should order 
the property sold and disposed of and the proceeds in¬ 
cluding all personalty held by Trustee be divided among 

the descendants of Samuel Shoemaker, herein, per stirpes, 
and the cause remanded so that testimony may be taken to 

establish relationship of these appellants and others in ac¬ 
cordance with the stipulation. 


Respectfully submitted, 


William H. Collins, 
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IN THE 

United States Court of Appeals 

District of Columbia. 

January Term, 1947. 

No. 9477. 


RUTH E. SHOEMAKER, et al.. Appellants, 

V *! 

! 

AMERICAN SECURITY AND TRUST COMPANY, 
Trustee under the Will of Anna R. Shoemaker, 

Deceased, Appellee. . ! 

I 

Appeal from the District Court of the United States for the 

District of Columbia. 


BRIEF FOR APPELLEE. 


Jurisdictional Statement. 

j 

The jurisdiction of the District Court to construe the will 
of Anna R. Shoemaker, deceased, and to give instructions to 
the Trustee, American Security and Trust Company, appelf 
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lee, and the jurisdiction of this Court to review the judg¬ 
ment of the District Court, are admitted by appellee. 

Statement of the Case. 

I • 

Anna R. Shoemaker, a resident of the District of Colum¬ 
bia, died on May 4, 1927, leaving a will dated March 17, 
1922 (45).* 

Provisions of the will. 

By her will, testatrix bequeathed pecuniary legacies of 
$1,000 each to seven charitable institutions; $250 each to 
twenty-one first cousins, and $50 each to eight second 
cousins (16-17). 

By Item Ninth of the will, testatrix devised and be¬ 
queathed her entire residuary estate to the American Secur¬ 
ity and Trust Company in trust to erect a “home for 
indigent white maiden ladies over the age of sixty (60) 
years” on three designated vacant lots, which were owned 
by testatrix. In the economy of space, this lengthy Item 
Ninth is not quoted in extenso in this brief, but, in consider¬ 
ing the issues involved herein, it is necessary to study the 
complete text of Item Ninth which will be found on pages 17 
to 21, inclusive, of the Joint Appendix. 

Trust assets. 

On May 11, 1928, when the Trustee received the net re¬ 
siduary estate from the Executor, the trust property was 
valued at $544,234.84 (46, R. 29). As the will provided that 
the “rents shall be accumulated and applied toward the 
cost of the erection of the building” (19), the Trustee fol¬ 
lowed a policy of accumulating the rents for some years in 
order to have a larger fund to carry out testatrix’ plan. 


•Note: Numbers in parentheses refer to pages of printed Joint Appendix. 
The unprinted record is indicated by the letter ‘ °R. * * All of plaintiff’s exhibits 
are on file as part of the record in this Court, and some of them are reproduced 
in the printed Appendix. (Emphasis in quotations supplied throughout brief.) 
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On April 1, 1946, shortly before the trial in the lower 
court, the trust property was valued, as follows (47, Plain- j 
tiff’s Ex. 1, R. 31): | 


Real Estate 

$373,083.33 

United States Bonds 

318,794.13 

Stocks 

1,680.00 

Jewelry 

156.50 j 

Notes secured 

10,000.00 | 

Cash 

4,242.83 


$707,956.79 


At the time of the trial, the net income derived from the | 
trust property amounted to about $21,000 per year (47, R. \ 
32-33). The fund of $707,956.79 has, therefore, been further! 
increased by income received since April 1, 1946, less ex-! 
penses incident to this litigation. 

i 

Lots 1, 27, 28, square 1732. 

Lots 1, 27, 28, square 1^32, designated as the site upon 
which the home was to be erected, were the only unimproved 
lots owned by testatrix and they were located out in the 
then suburbs , with a frontage of 91 feet on Wisconsin 
Avenue and 112 feet on Brandywine Street. As shown by! 
the will itself, all of the other various pieces of real estate! 
owned by testatrix were improved by buildings in the busi¬ 
ness section of the city. At the time of the trial, the three 
lots in square 1732 were appraised at $23,750 (R. 89, Plainf 

tiff’s Ex. 6-A). j 

I 

i 

Changes in neighborhood. 

Since testatrix’ death in 1927, there have been material 
changes in the neighborhood of the lots. Wisconsin Avenue 
has become a busy commercial street. Noise and din arising 
from excessive traffic and other circumstances would be a 
constant threat to the health, safety, comfort and conven¬ 
ience of women who would become inmates, if the home 
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should be built on the site designated in the will (47). Two 
gasoline stations and a food store are now located on the 
other three corners at that intersection (28, Ex. D). The 
site has, therefore, become less suitable as a location for 
“The Elizabeth R. Shoemaker Retreat” (47). 

Complaint. 

On July 7, 1945, the Trustee filed a complaint against 
twenty known descendants and the unknown descendants of 
testatrix’ paternal grandfather, Samuel Shoemaker, suing 
them as a class under Rule 23, F. R. C. P., for a construction 
of testatrix’ will and seeking the Court’s instructions with 
respect to the administration of the trust thereby created 
(2-14). A complete copy of the will was attached to the 
complaint as Exhibit A (15-22). 

Answers. 

One hundred and thirty-eight persons, claiming to be 
descendants of testatrix’ paternal grandfather, Samuel 
Shoemaker, filed answers in which they contended that the 
trust was void, impossible of fulfillment and that the trust 
property should be distributed, according to the provisions 
of the will, among the descendants of Samuel Shoemaker 
per stirpes (29-38). 

Stipulation. 

' It was stipulated that it would be unnecessary to offer evi¬ 
dence to prove that any party was a descendant of Samuel 
Shoemaker, unless and until it is finally determined that 
such descendants are entitled to the trust property (51). 

Trial. 

The case was tried on April 8 and 9,1946, before Honor¬ 
able F. Dickinson Letts, without a jury, and on July 8, 
1946, Justice Letts filed an informal memorandum opinion 
sustaining the validity of the trust and instructing the 
Trustee (43-45). 



5 


Findings of fact, conclusions of law and judgment. 

On October 7,1945, the Court made Findings of Fact and 
Conclusions of Law (45-49) and entered a Judgment that 
the will created a valid charitable trust, which had not 
failed; that the descendants of Samuel Shoemaker are not j 
entitled to the property; that the Trustee be authorized to 
sell lots 1, 27 and 28, square 1732, and purchase a more suit¬ 
able site for the Retreat; that the Trustee construct and ! 
equip the Retreat on the site so purchased before or as soon j 
after the expiration of twenty-one years from May 4,1927, i 
the date of testatrix’ death, as building and other conditions j 
permit, and that, when the building shall have been erected | 
and equipped, the Trustee should form a corporation and 
convey the property to the corporation to be administered i 
substantially in the manner provided in the will (49-50). ! 


i 

l 

i 

i 

i 

i 

i 


* 
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SUMMARY OF ARGUMENT. 

1. The Shoemaker will creates 

(a) a charitable trust, which 

(b) should be liberally construed 

(c) in order to carry out testatrix’ dominant inten¬ 
tion to have a home built and maintained for indigent 
white maiden ladies over sixty years of age, its exact 
location being incidental to testatrix’ main purpose. 

2. The testatrix, by her will, did not authorize a so-called 
reverter to her relatives, unless and until there is an ulti¬ 
mate and complete failure to apply her entire residuary 
estate to her charitable purpose. 

3. There has been no failure of testatrix* charitable pur¬ 
pose :• 

(a) Because the home can be built on the lots de¬ 
signated in the will, but, in view of changed conditions, 
the lower court was justified in authorizing a sale of 
that site and the purchase of a more suitable site, and 

(b) Because the trust funds now available are suf- 
ficent for the “ erection” and ‘ 1 furnishing and equip¬ 
ping” of a “suitable building” to accommodate “about 
twenty-five persons.” 

4. Cases cited by appellants are based on the erroneous 
premise that there has already been a failure of testatrix’ 
charitable purpose, whereas there has been no such failure. 

5. Inherently, a court of equity has power to authorize 
acquisition of a more suitable site and thus to modify 
testatrix’ plan in order to effect her main charitable pur¬ 
pose. The “ cy-pres doctrine”, as properly defined, need 
not be invoked in this case. 

6. If the Trustee has not fully performed its duty, the 
remedy is to require the Trustee to do so, not to declare 
that the trust has terminated. 

7. Appellants’ demand that the trust be declared void is 
premature. Lower court was right in dropping appellants 
as parties. 
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ARGUMENT. | 

i 

1(a). The trust created by the Shoemaker will is a chari¬ 
table trust. 

I 

The authorities and cases cited by appellants and the 
legal principles discussed by appellants involve charitable 
trusts. They recognize, therefore, that Item Ninth of the 
Shoemaker will provided for a charitable and not a private 
trust. The will itself demonstrates the testatrix ’ charitable 
purpose in the provisions that only “ indigent ” women over ! 
sixty years old may be admitted and that the inmates shall 
be supported by the income from the trust. The opinion in 
the case of International Reform Federation v. D. C. Un¬ 
employment Board, 76 U. S. App. D. C. 282, 131 F. (2d) 

337, contains an excellent definition of what constitutes a j 
charitable trust. 

The need for such an institution in this community for 
the relief of poverty was shown by the testimony of Herbert 
L. Willett, Jr., Director of the Community Chest (R. 103- 
112), and of Josephine S. Starr, Secretary of the Com¬ 
mittee on the Aged in the Council of Social Agencies (R. 
140-142). j 

The trust is not transformed into a private trust by rea¬ 
son of the provision in the will giving a preference to testa¬ 
trix 9 relatives “if otherwise eligible,” namely: 

“• * * and whenever there is a vacancy in the home 
women of my blood or related to me by kinship shall 
if otherwise eligible or proper to be admitted, always 
have the preference in obtaining a home in such build- 1 
ing.” . | 

I 

The following authorities establish the above stated pro- j 
position: 

Re MacDowell’s Will, 217 N. Y. 454, 112 N. E. 177, j 
L. E. A. 1916E, 1246; ! 

Dexter v. Harvard College, 176 Mass. 192, 57 N. E. | 

371 ; „ j 

Darcy v. Kelley, 153 Mass. 433, 26 N. E. 1110; 

Perin v. Carey, 24 How. (U. S.) 465. 


n 


I 
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1(b). Cozistraction most favorable to validity of the 
charitable trust should be followed. 

The basic rule relating to the construction of wills was 
restated by Justice Vinson, now Chief Justice Vinson, as 
follows: 

“This will must be interpreted so as to effectuate the 
true intent of the testator as expressed in the will. This 
is the primary and basic rule to which all others must 
yield. Smith v. Bell, 6 Pet. 68, 74, 31 U. S. 74, 8 L. Ed. 
322. It is not to be construed by isolated expressions, 
but must be construed in its entirety. • • • ” 

Evans v. Ockershausen, 69 App. D. C. 285, 290,100 F. 
(2d) 695 

A court of equity, in construing the terms of a charitable 
trust, should consistently and persistently place the most 
favorable possible interpretation on the meanings of not 
only each individual word in the trust instrument but also 
of all pertinent phrases in their relationship one to another. 
The testatrix intended that her charitable purpose be per¬ 
formed and not destroyed. The force and urgency of that 
intention on her part must pervade each study, each read¬ 
ing, of Item Ninth of the will. 

In the case of Ovid v. Washington Hospital, 95 U. S. 303, 
which established the law of charitable trusts in the dis¬ 
trict of Columbia, the court said: 

“Charitable uses are favorites with courts of equity. 
The construction of all instruments where they are 
concerned is liberal in their behalf. The proposition has 
been many times repeated by this and other courts.” 
For example, see Taylor v. Columbian University, 226 
U. S. 126. 

A concise summary of the rule of construction is con¬ 
tained in the following quotation: 

“Legacies or devises to the uses of charity are en¬ 
titled to peculiar favor and are regarded as privileged 
testaments, and will not be declared void if they can by 
any possibility, consistent with law, be considered as 
good. Courts of equity go to the length of their judi - 
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dal power in sustaining such trusts. They are con¬ 
strued so as to give them effect, if possible, and to 
carry out the general intention of the donor when 
clearly manifested, even if the particular form and 
manner pointed out by him cannot be followed. Courts 
consider the whole instrument in the light of all the 
circumstances, in determining the intention of the 
donor. 

“If two modes of construction are fairly open, one of 
which would turn a gift into an illegal trust, while by 
following the other it would be valid and operative, the 
latter mode must be preferred. Where the gift is af- | 
fected by conditions, they are generally regarded as | 
conditions subsequent rather than conditions precedent, j 
so as not to affect the original validity of the gift or i 
trust. If there are two meanings of a word, one of 
which will effectuate and the other will defeat the test-! 
ator’s object, the court is bound to select that meaning: 
of the word which will carry out the intention and ob¬ 
jects of the testator. • ** ” 

10 Am. Juris. 657-659, citing cases. 

° i 

Therefore, appellants wholly failed to carry the heavy 
burden imposed upon them to prove conclusively that exe¬ 
cution of the trust is impossible and the Trial Judge fol-i 
lowed the established rule when he construed the will in 
favor of the validity of the trust and held that its destruc-[ 
tion was not justified. 

| 

1(c). The dominant intention of testatrix was to have 
her entire residuary estate used to build, equip and main- 
tain a home for indigent white maiden ladies over sixty 
years old. Its exact location was incidental and of minor 
importance, as shown by the testatrix’ explanation in the 
will and by the surrounding circumstances. 

As revealed by the explicit wording of Item Ninth of the 
will, the crux of this case is the pervading consideration 
that the intention of the testatrix was clearly and strongly 
stated to the effect that she did not wish her charitably 
purpose destroyed until and unless the ultimate and uttef 
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failure to apply her entire residuary estate to this chari¬ 
table trust would occur. 

Her charitable purpose was to “erect” and “equip” a 
“suitable building” as “a home for indigent white maiden 
ladies over the age of sixty (60) years,” and provide for 
the “perpetual upkeep” and “the suitable care, attention, 
clothing and feeding of the inmates,” “without cost or 
charge to them.” (17). 

For that purpose she gave in trust all of her real estate, 
and enumerated and described each lot and whence she had 
acquired title to it. The street addresses and lot numbers 
of the valuable improved downtown properties on G Street, 
New York Avenue, Eye Street and M Street were given and 
to this list was added the following : 

“* * • all of said Lots numbered One (1), Twenty- 
seven (27) and Twenty-eight (28) in Square numbered 
Seventeen hundred and thirty-two (1732) which lots 
are now unimproved , all of which parcels were acquired 
otherwise them from by brother Samuel J. Shoemaker .” 

Then followed a description of real property acquired 
from her brother, namely additional city real estate im¬ 
proved by buildings. 

The testatrix designated “said vacant lots” (20) as a 
site for the home. She herself reveals why she did so. The 
lots were “unimproved;” in fact, she reveals that all her 
other lots had buildings on them. The lots were then the 
only non-business area property; it was then a suitable 
place for a home; it was not a beloved family homestead. 
What was the peculiar memorial nature of the Wisconsin 
Avenue lots? Appellee submits that not one word in the 
long, five page Item Ninth, nor one word of testimony at 
trial, even hints that the particular site was any more dear 
to the heart of the testatrix or any more likely a subject 
for memorial use than the lots in Square 253 or in Square 
1199 or any other location. 

Following the rule quoted in appellants’ brief (p. 45), 
from the case of Pyne v. Pyne, 154 F. (2d) 297, decided 
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March, 1946, appellee suggests that nothing in the will, 
nothing in the surrounding circumstances, hints at attach¬ 
ment of sentiment to any particular land. The burden is 
upon appellants to prove as a fact that the use of a certain 
plot of land was of the very essence of the charitable pur-i 
pose. Simply repeating over and over phrases from the 
long and detailed Item Ninth, “said lots,” “such build¬ 
ing,” “said building” and “the home,” does not counteract 
the expressly stated incidental nature of the description! 
at the one place that the particular lots are described, 
namely, “acquired otherwise than from my brother.” 

What more obviously casual or incidental description 
could be conjured? Testatrix did not say, or even imply, iri 
the light of surrounding circumstances, that the inmate^ 
were “to be cared for on specific property and no whertf 
else” as claimed and emphasized in appellants’ brief, (p t 
45). I 

Appellants inquire: “how can a specific charitable trusi 
requiring that the institution be on a certain property b^ 
written?” 

Appellee suggests that the testatrix in her lengthy Iteni 
Ninth could have inserted any of the following short 
phrases: I 

“The trust shall terminate if the Home is not built oi^ 
the particular site designated,” or “the trust shall conj- 
tinue only as long as the Home is maintained on the par^ 
ticular site named in the will,” or “if the named site is 
not used for the Home, the trust shall fail,” or “the lots 
in Square 1732 are given in trust ‘strictly upon the condi¬ 
tion’ that said lots be used for said Home,” or perhaps, 
“the home shall be built on this specific property and no 
where else.” 

The case of First Congregational Soc. v. City of 
Bridgeport, 99 Conn. 22, 121 Atl. 77, so heavily re¬ 
lied on by appellants, describes accurately the attitude c^f 
courts of equity towards the status of a designated plot <f>f 
land as an incidental or an essential element of a charitable 
purpose. There the court said: 
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“The principle of law upon which the plaintiff rests 
and which we approve is best stated in Brown v. Meet¬ 
ing Street Baptist Society, 9 R. 1.177. In that case the 
deed conveyed ‘in trust for the purpose and use of 
erecting thereon a suitable building for a schoolhouse, , 
etc., ‘and for no other use but for the said people of 
color forever.’ The court held that the charity was the 
dominant purpose of the grantor, not the perpetual use 
of the particular lot granted for this purpose, and hence 
the sale could be ordered if changed circumstances pre¬ 
vented the charity from being maintained on this lot 
except with impairment of the charity. The court said 
of this grant: 

‘The language of the deed shows that the grantor 
designed or expected that it should be used as the 
site whereon the proposed schoolhouse or meeting¬ 
house should be built. * * * Indeed, the cases seem to 
rest upon the idea—somewhat like that which obtains 
in cy pres applications of charity estates—that, the 
primary purpose of the donor being the promotion of 
the charity, his incidental purpose that the particular 
property given shall be used for its promotion may be 
disregarded, and the property sold or exchanged, if 
thereby the charity will be greatly benefited. If this 
be the true view, we think we need not hesitate to give 
the sanction of the court to the exchange proposed; 
for, however evident it may be that the donor de¬ 
signed or expected that the granted lot should be the 
seat of the contemplated charity, it is still more evi¬ 
dent, from the scope and tenor of the deed, that it 
2 vas the charity itself, and not the perpetual use of 
the lot for its advancement, which the benevolent 
doner had mainly at heart. 7 Brice v. All Saints Me¬ 
morial Chapel, 31 R. I. 202, 76 Atl. 780.” 

In First Congregational vS r oc. v. City of Bridgeport, 
supra, the appellants ’ leading case, the court further said: 

“Even though the grant of land in trust and for a 
charitable purpose contain a provision of reverter if 
the use of the land granted was incident to the main 
purpose of the grantor—the establishment of the char¬ 
ity—the land is not of the essence of the charity, so 
that the court could properly order a sale if it found 
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the land was no longer available or less available for 
the use for which the grantor had intended it.” 


The opinion goes on to distinguish the facts of that par¬ 
ticular case wherein the instrument in question * 4 recites 
the conditions of the grant in unmistakable terms” to the 
effect that if the house of worship on the particular land 
should cease to be used for religious purposes or if the 
house should burn down and 44 another house * * * on the 
same ground erected” should also cease to be used for re-! 
ligious worship, then the trust should fail. The trustees re-! 
fused to attempt to use the building for religious worship. 
It was impossible to use the land as intended and the condi-1 
tion was explicit that if the particular land devised were! 
not used the trust must revert. The court determined that | 
the condition limiting the grant to the particular piece of | 
land was 44 clearly expressed” and 44 necessarily implied.”! 
It was “conceded that the grantors intended that public! 
worship be held in each of these houses and upon this land.”j 
Appellee, of course, concedes no such analogous conclusion 
in the Shoemaker trust. The Shoemaker Retreat can bej 
built. Appellee has not refused to build it. 

The case of Edwards v. Packard (Maine) 149 Atl. 623^ 
cited by appellants (brief, p. 33), is an excellent exampl^ 
of a situation where a testatrix’ 44 charitable purpose wa^ 
limited to the house which constituted the primary subject 
of her bounty” and the land was 44 linked with a predomi¬ 
nating purpose.” The testatrix provided that even if the 
house burned down the land would still be 4 4 called Small 
Foudray Land.” The administrator, c. t. a., sold the house 
and land, under license of the probate court, apparently 
to satisfy legacies, so that trusts assets for a hon 
exist at time of the suit and the trust, therefore, c 
failed. 


ie did not 
ompletebp 


i 


I 

i 

i 




2. The testatrix, by her will, did not authorize a so-called 
reverter to her relatives, unless and until there is an ulti¬ 
mate and complete failure to apply her entire residuary 
estate to her charitable purpose. 

The so-called “reverter” clause at the end of Item Ninth 
of the will reads as follows: 

“* • * in case said home shall not be founded or built 
by me, or by my said Trustee, or in case it should cease 
to be used for the purposes herein directed, or in case 
for any other reason, the money, funds and land hereby 
given for the purpose of founding said home cawnot be 
so applied. , then and in either case, I direct that the 
aforesaid property shall be sold and disposed of and 
the proceeds divided among the then descendants of my 
grandfather, Samuel Shoemaker, such division to be 
made per stirpes and not per capita.” 

A reverter clause must make a clear, express and 
i unequivocal provision that the use of the particular site is 
of the very essence of the charitable purpose. Such an ex¬ 
press provision is lacking in the clause just quoted. The 
incidental nature of the use of the land, moreover, is 
apparent on the face of the will. Why should Anna R. 
Shoemaker have ever considered including such an express 
provision? To summarize, (1) she did not do so; (2) she 
had no motive to do so; (3) to presume judicially that she 
would have intended such a forfeiture provision would 
flaunt all rules of construction pertaining to the interpre¬ 
tation of provisions creating charitable trusts. 

It will be noted that the above so-called reverter clause 
does not even mention the location of the land where the 
Retreat is to be built. The designation of the location is 
part of the preceding declaration of the trust and it cannot 
be coupled with and be made a part of the condition 
actuating the reverter. 

Brice v. Trustees of All Saints Memorial Chapel, 31 R. I. 
192, 76 A. 774. 


I s 


Referring to the language above quoted, it is true that 
the home was not built by testatrix during her lifetime and j 
it has not yet been built by the Trustee, but the “money, | 
funds and land,” that is, the total residuary estate, can be ! 
applied and will be applied by the Trustee, under the ! 
Court’s instructions, “for the purpose of founding said 
home.” j 

The phrase “money, funds and land” does not refer just | 
to the three designated lots, which constitute a very small 
proportion of the trust property,* but the phrase just [ 
quoted means that all of the land, all of the money and aU 
of the funds in the residuary estate shall be dedicated to the 
charitable purpose. 

The phrase “cannot be so applied” does not mean “per-[ 
haps may not” or “probably will not,” but means “impos-l 
sible” to be so applied. 

The one thing the will does not say is, “If the lots in' 
Square 1732 cannot be used, the trust shall fail.” 

Note the warning found in 3 Scott on Trusts (1939), Sec.! 
401.4, as follows: ! 

| 

“A provision that a charitable trust shall terminate! 
and that the property shall revert to the donor or his, 
heirs is strictly construed. The Court will not permit 
the donor or his heirs to recover the property unless it 
is clear that there has been a breach of the condition.” j 

On the facts, it is certainly not clear that there has been! 
a breach. Rather it is clear that there has not been a 
of the condition. 

Therefore, ultimate and complete failure of testatrix j 

purpose is the event which must occur in order to actuate 

the reverter clause. There has been no such ultimate failure^ 

as hereinafter more fully shown. 

— 

•Appraised value in 1945 of lots in square 1732 was $23,750; appraised 
value of total real estate was $373,083 (47; R. 89, Plaintiffs’ Ex. 6-A). 



3(a). There has been no failure of testatrix’ purpose be¬ 
cause the home can be built on the lots designated in the 
will, but, in view of changed conditions, the court was jus¬ 
tified in authorizing a sale of that site and the purchase of 
a more suitable site. 


Counsel for appellee has never taken the position that 
the home could not be built on the lots in square 1732. On 
the contrary, in his opening statement (39) and in his 
closing argument (43) in the lower court, counsel for appel¬ 
lee always asserted that the home could be built on the 
designated lots and would be built there, if the Court so 
ordered. 

The architect, Heaton (40), and the builder, Davis (R. 
74), both testified that the home could be built on the desig¬ 
nated site. Appellants offered no evidence to the contrary. 
In their brief, appellants assume that the home cannot be 
erected on the lots in question, but they point out no evi¬ 
dence to support that assumption. 

Heaton, the architect, even furnished a sketch of a build¬ 
ing to be erected on the Wisconsin Avenue site (Plaintiff’s 
Ex. 4 and 4a, (42)), but testified that it would have to be 
four stories high, with an elevator, which would not be “a 
good plan for an old ladies’ home” (41). 

Heaton also furnished a sketch of a two-story, more suit¬ 
able building which could be built on a larger site, with room 
for recreational facilities outdoors (Plaintiff’s Ex. 5 (42)). 

Heaton also testified that the neighborhood adjacent to 
the designated site had become commercialized, was located 
on a busy thoroughfare, with gasoline stations and a food 
store on the other corners at the intersection of Wisconsin 


Avenue and Brandywine Street (41), as shown on Exhibit 
D (28). 

Other witnesses also testified as to the increase in traffic, 
giving rise to the din and noise mentioned in the Court’s 
opinion (44) and findings of fact (47). 

There was no evidence that testatrix had any sentimental 
reasons for designating the lots in square 1732. They hap- 
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pened to be the only unimproved lots located in the then 
suburbs, and she evidently considered that site more suit¬ 
able for the erection of the home than her improved real 
estate located in the business sections of the city. 

Under the circumstances, therefore, the Court, in the 
exercise of its equity powers, was clearly justified in author¬ 
izing the sale of the designated lots and the purchase of a 
site more suitable for the purpose of carrying testatrix’ 
charitable scheme into effect, as hereinafter shown. 

3(b). There has been no failure of testatrix* charitable 
purpose because the trust funds now available are sufficient 
for the erection, equipment and maintenance of a “suitable 
building* * to accommodate “about twenty-five persons.** 

In their third point, appellants argue on pages 39-43 of 
their brief that the Court, in arriving at the conclusion that 
the trust funds were sufficient, was obliged to resort 
to “speculation,’* but appellants thereby ignore the evi-| 
dence which abundantly supports the Court’s finding of 
fact: | 

“12. The trust funds and property now availably 
are sufficient for the acquisition of a new site suitably 
to the purpose of the trust and the erection of a build¬ 
ing and the furnishing and equipping thereof to ac¬ 
commodate about 25 persons in substantial compliance 
with the directions of testatrix.” (48). 

I 

As above stated, as of April 1, 1946, the trust property 
was valued at $707,956.79, which is no “paltry sum,” an<jl 
it has been increased since that date by income at the ratfe 
of about $21,000 per year (47, R. 31-33), less expenses iij- 
cident to this litigation. 

Arthur B. Heaton, an experienced architect who has de¬ 
signed a number of homes for the aged in the District of 
Columbia, testified that the total cost to build and equip a 
building on square 1732 would be about $168,750 and dn 
a more suitable site about $255,000 (R. 39-49). ! 


i 


t 


18 

Edwin L. Davis, an experienced builder, agreed with 
Heaton that the cost would be about 75 cents per cubic foot 
(R. 71-74). Appellants’ experts estimated the cost at 
higher rates, ranging from $1.00 to $1.25 per cubic foot 
(R. 96, 129, 170, 176). 

As part of the trust funds, the Trustee holds Government 
bonds of the value of $318,794.13, yielding an income of 
about $7,500 per year, being part of the trust’s total income 
of about $21,000 per year (47, Plaintiff’s Ex. No. 1, R. 
31-33). 

If Heaton’s higher figure of $255,000 for construction 
and equipment of the building is used, Government bonds 
of that value may be sold and proceeds applied to that pur¬ 
pose. Thereupon the remaining trust assets would produce 
an income of about $15,000 per year. 

In paragraph 8 of the complaint, it was alleged that it 
would probably cost about $1,000 per year for the mainte¬ 
nance of each inmate (11), but the evidence at the trial 
demonstrated that that estimate was entirely too high. 

According to the evidence, the cost of maintenance per 
inmate per year in the following institutions in 1945 was: 


Aged Women’s Home of Georgetown 

(Plaintiff’s Ex. 8, R. 121).$303.90 

Methodist Home (Plaintiff’s Ex. 10, 

R. 150) . 660.00 

Presbyterian Home (Plaintiff’s Ex. 9, 

R. 150) . 780.00 

Edes Home (R. 116) . 802.50 


On this point, appellants offered only testimony concern¬ 
ing the Lisner Home, which has an endowment of about 
$3,000,000 and an annual income in excess of $100,000. 
There the inmates are maintained in the greatest luxury, 
attended by doctors, nurses and many servants (R. 157- 
166). 

The income of about $15,000 per year, (remaining after 
the expenditure of $255,000 of principal for building and 
equipment), would maintain twenty-five inmates at $600 






per year each. If the cost of maintenance should be some¬ 
what more than $600 each, the number maintained would j 
be slightly less than twenty-five and, conversely, if the cost 
should be less than $600 per year, a few more than twenty- 
five persons could be maintained. 

In any event, the lower court’s finding that the trust 
funds now available are sufficient to comply substantially) 
with the directions of the testatrix was fully supported by 
the evidence. 

Even if the income from the trust funds should be con¬ 
sidered somewhat small for the maintenance of “about’’ 

twenty-five persons, the building could be constructed to 

• - 

accommodate that number, but a smaller number might 
actually occupy the home until the income accumulated, as 
expressly authorized by the will, and the inmates could be 
maintained less, luxuriously than in some of the more exf 
pensive homes. In the Aged Women’s Home of George^ 
town, it costs only $303.90 per year to maintain each im 
mate, by requiring them to do their owrf cooking and house¬ 
work (R. 121). The Court could also “scale down” the plan 
of the architects and instruct the Trustee to build less ex¬ 
pensively than recommended by the architects. 

In Jones 7 Unknown Heirs v. Dorchester (Tex. Civ. App.), 
224 S. W. 596, testator thought he was leaving an estate 
of $300,000 to erect and maintain a hospital, but the estate 
turned out to be worth only $100,000, and a relative claimed 
that the trust had failed, but the Court decreed that a less 
expensive hospital should be built, saying: 

“It would still be the duty of the court to give effejct 
to the desire of the testator specifically declared in so 
far as the funds left in the hands of the trustee would 
permit.” 

In the leading case of Allen v. Nasson Institute, 107 Me. 
120, 77 A. 639, where the trust funds available were not |as 
large as contemplated by testatrix, the court held that such 
fact was not sufficient to cause a failure of the trust, sayiiig: 
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“• * * It is true that the amount of the trust fund at 
the present time is not as large as it should he to estab¬ 
lish and maintain such an institution on an extensive 
scale, but we do not regard it as so paltry as to render 

the plan impracticable or impossible of fulfillment. 

• •••*•• 

“If deemed advisable by the trustees, immediate 
steps need not he taken for the establishment of the 
Institute . The expenses of trusteeship should he slight 
and the fund might he allowed to accumulate for a time 
in order to place the institution upon a firm financial 
basis.” 

In the familiar case of Graff v. Wallace, 59 App. D. C. 64, 
32 F. (2d) 960, the testator authorized establishment of a 
fund, the “increment” of which was to be used to estab¬ 
lish and maintain a hospital. It was claimed that the value 
of the estate was only $75,000; that the increment there¬ 
from would be wholly inadequate to carry out testator’s 
purpose and that the trust had failed; but this Court said: 

“• • * the intention of the testator as stated in the 
provisions expressing his desire to establish a me- 

1 morial hospital can be so construed as reasonably to 
admit of execution. The hospital may be established 
upon a very limited and economical basis with a view 
to future extension and development as the income will 

1 permit, or as gifts or legacies may he left to aid in en¬ 
larging and carrying on the charitable work that the 
testator had in mind.” 

Furthermore, the Court was justified in recognizing the 
fact that charities are likely to grow from humble begin¬ 
nings, and donations from other sources may be expected. 

Thus, Herbert S. Willett, Jr., Director of the Community 
Chest, described the method by which the Chest “in every 
case” makes up deficits in the income of its member agen¬ 
cies whose income from endowment and other sources is 
not adequate (R. 106-108). 
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In the case of AUen v. Nasson Institute, supra, the court 
said: 

“ Other benefactors may be found to assist in the 
maintenance.” 

The case of Gilman v. Hamilton, 16 HL 225, relied on in 
the Allen case, concerned real estate conveyed to establish 
a theological seminary. In upholding the validity of the 
trust the court said: 

“* * * others may contribute, other means and funds 
may be obtained and the end accomplished. Very few 
donations of this kind are alone sufficient to accom¬ 
plish fully the designs and the objects of the benevo¬ 
lent.” 

This proposition is also fully supported by the opinion 
in Graff v. Wallace, supra, which refers to the fact that 
other “gifts or legacies may be left to aid in enlarging and 
carrying on the charitable work that the testator had in 
mind,” and makes the additional suggestion which may be 
applied to the case at bar: 

“* * * The estate consists largely of real estate situ-| 
ated in this city, which, with the growth and develop- j 
ment of the city, may and most certainly will greatly 
enhance in value, which furnishes at least a prospec¬ 
tive increase in the income from the estate.” j 

It seems clear, therefore, that the trust created by the 
Shoemaker will should not be declared void on the ground 
that the fund of $707,956.79 is inadequate. 

I 

4. Cases cited by appellants are based on the erroneous 
premise that there has already been a failure of testatrix’ 
charitable purpose, whereas there has been no such failure. 

I 

The whole purpose of the appellee in filing this action 
was to seek the Court’s aid and instructions as to the proper 
manner to administer the trust in conformity with testa¬ 
trix’ wishes. The trustee did not plead that the char- 


i 


22 


« 

itable purpose described by the testatrix had failed and 
that the trustee wished to apply the trust assets cy pres to 
some other, but similar, charitable purpose. Rather, the 
trustee intends to build, and can build, the Shoemaker Re¬ 
treat itself. It will perform the trust substantially as 
described by the testatrix, and requested permission from 
the court to make a really non-essential deviation from the 
exact terms of the trust. Appellee strongly urged that it 
should not be ordered to build on the Wisconsin Avenue 
site, but it can build there, and it should build there if such 
is the only other alternative to a forfeiture of the benevo¬ 
lent purpose of the testatrix. (39, 43). 

Appellants have assumed throughout their argument 
that the trust has failed. Their reasoning is based on this 
erroneous premise that the very issue in the case has been 
decided in their favor: that is, the trust has already failed. 
Appellants must prove with clarity such a failure as a 
preliminary step to their argument. 

As hereinafter shown, practically all of the authorities 
and the sixteen cases cited by appellants in their principal 
argument, extending from page 10 to page 36 of their brief, 
contain the basic supposition that the trust has failed. 
Furthermore, in only one case, Re Randle's Estate , 19 A. 
(2d) 272, is it necessary to refer to any writing outside of 
the pages of appellants’ brief. In the comments that fol¬ 
low, all quotations are taken directly from appellants’ brief: 

Restatement of Law of Trusts, Sec. 399 (b )— ({ if the 
trust should fail”. 

3 Page on Wills, Sec. 1240—“in case of the failure of his 
primary purpose”. 

5 R. C. L. on Charities, p. 365—“in the event of the fail¬ 
ure of the charitable use”. 

Larkin v. Wikoff, 72 Atl. 98, 75 N. J. Equity 462—“when- 

* 

ever it should fail to be used, • * * in the event of the failure 
of the charitable use, * • # surely if the trust has failed the 
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property must be applied as the donor directed and not | 
upon any theory of cy pres 

• 

The First Congregational Society of Bridgeport v. City 
of Bridgeport, 121 Atl. 77, 99 Conn. 22,—This case has al¬ 
ready been analyzed. The aggravated circumstances made 
it obvious that the entire charitable object (worship in the 
building) had failed in fact. The court said that if the I 
trust had not failed the court could order the sale of land 

I 

but “if the trust be breached, the Court is without power ! 
to order a sale.” 

Appellants (brief, p. 20) conclude that the authorities 
are unanimous that “if the condition is broken,” then the 
so-called reverter clause is effectuated. 

5 R. C. L., p. 367— “If it becomes impossible to carry out 
the object, or the institution ceases to exist”. 

Teele v. Bishop of Derby, 47 N. E. 422,168 Mass. 341,— j 
“It was admitted by the bill of complaint that it was im-j 
practical to carry out the scheme of the testatrix and that 
it would be a waste of the trust funds to purchase lot.” 

Bullard v. Town of Shirley, 27 N. E. 766,— “Admitted by ! 
all parties that the Town would not lawfully support the 
clergyman as required.” The governing phrase was 
“strictly on this condition,” so obviously the trust had 
failed. ‘ 

Gilman v. Burnett, 102 Atl. 108, 116 Maine 382,—“The! 
bill alleged that it would be impossible to carry out the 
terms of the trust in the manner designated because of the 
insufficiency of funds, etc.” 

Gladding v. St . Matthews Church, 57 AtL 860, 25 R. I. 
628,—Donee corporation ceased to exist 

I 

Easterbrooks v. Tillinghast, 8 Gray 7, 71 Mass. 17,—Ad¬ 
mitted failure, “the only two members of the church having 
resolved that they would no longer endeavor to maintain 
the appearance of a visible church.” 
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Brooks v. City of BeUfast, 38 AtL 222, 90 Maine 318,— 
“Neither trustee nor beneficiary capable of taking funds.” 

Bowden v. Brown, 86 N. E. 351,— “The action of the 
Town is equivalent to a refusal to erect such building.” 

Bancroft v. Maine Sanatorium Association, 109 Atl. 585, 
119 Maine 56,—Association went out of existence. ‘ ‘ There 
has been a failure of the specific gift for want of a donee.” 

Edwards v. Packard, 149 Atl. 623,—No trust assets (Case 
discussed page 13, in this brief.) 

McCran, Attorney General v. Kay, 115 Atl. 649, 93 N. J. 
Equity 352,—Income “was insufficient to maintain the 
lodging bouse, and that in consequence this object of the 
trust bad to be abandoned 

President and Fellows of Harvard College v. Jewett, 11 
F. (2d) 119,—“Specific purpose # * • bad been fully accom¬ 
plished, the trust terminated.” 

Re Randle's Estate, 19 Atl. (2d) 272,—In this case, the 
condition read in part, “upon failure to use the land for 
the said Home * * # said property • * * shall revert to my 
estate.” Only one indigent elderly man applied to be an 
inmate in seventeen years! Could there be any doubt that 
the land had, in fact, ceased to be used for the charitable 
purpose? But it was not the fault of the land; the nature 
of the land was not the root of the failure. The trustees 
pleaded that the whole trust had failed and requested in¬ 
structions as to the disposition of the land. Immediately 
after their review of the Randle's Estate case, appellants 
attempt to apply it and the other cases above cited to the 
Shoemaker will by concluding erroneously that the non-use 
of the particular site, of itself, causes a failure of the entire 
trust (Appellants’ brief, p. 23). 
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5. Inherently, a court of equity has power to modify tes¬ 
tatrix’ plan in order to effect her main charitable purpose 
The “cy pres” doctrine, as properly defined, need not be in¬ 
voked in this case. j 

% l 

The general proposition of an equity court’s inherent 
power to modify, or permit deviation from a testator’s plan, 
is well stated in 3 Scott on Trusts (1939), Sec. 381, at pa£e 
2045: j 

“There is greater occasion for the exercise of the 
power of the court to permit or direct a deviation frdm 
the terms of the trust in the case of charitable trusts 
than in the case of private trusts, since charitable trusts 
may continue for an indefinite period and changes in 
conditions not foreseen by the settlor are therefore 
more likely to occur. Moreover, in, the case of char¬ 
itable trusts the court has power not merely, as in me 
case of private trusts, to permit deviations as to mat¬ 
ters relating to the administration of the trust, but also 
as to the purposes of the trust. This power of ifhe 
court, under the so-called doctrine of cy pres, gbes 
quite beyond anything which is permitted in' the case 
of private trusts. Where the court permits a sale I of 

PROPERTY HELD UPON A CHARITABLE TRUST, HOWEVER, IS 
NOT NECESSARY TO RESORT TO THE DOCTRINE OF CY P^ES, 
ALTHOUGH SUCH SALE IS NOT PERMITTED OR IS FORBIDDEN 
BY THE TERMS OF THE TRUST. THE COURT CAN PERMIT THE 
SALE IN THE EXERCISE OF ITS ORDINARY POWER OVER ^HE 
ADMINISTRATION OF TRUSTS. THIS IS TRUE EVEN WHERE 
BY THE TERMS OF THE TRUST THE TRUSTEES ARE DIRECTED 
TO CONDUCT THE CHARITABLE ENTERPRISE UPON THE ^AR¬ 
TICULAR land given to them. Thus in a Rhode Island 
cafse, where land was given in trust to maintain thereon 
a school house and for no other purpose whatever, and 
subsequently the land became unsuitable as a site for 
a school house, the court authorized a sale of the land. 
Sweetland, C. J., said: ‘The circumstances of.the ease 
do not call for the application of the cy pres doctrine, 
but merely for the exercise of the ordinary jurisdiction 
of the Superior Court, sitting in equity, over the ad¬ 
ministration of trusts.’ ” 

See, also, Restatement of Laws of Trusts, Sec. 399, 
Comments 1 and m. s 
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V A .. 


If the trust has already failed , by admission or proof, 
then and only then the portions of Scott on, Trusts and the 
Restatement of Law of Trusts which were quoted by appel¬ 
lants become applicable. 

A case in which the facts approach the identical situation 
involved in the case at bar is that of Re Young Women’s 
Christian Ass’n, 96 N. J. Eq. 568, 126 A. 610, decided in 
1924. 

The testatrix included in her will five bequests of money 
to institutions and then made the following devise: 

“6. The Young Women’s Christian Association of 
New York, the premises at East Oceanic * * * upon the 
following conditions: 

“a. That the said premises be permanently main¬ 
tained as a home for working girls and working un¬ 
married women • * • 

i 

• •••••• 

“It is my will that if any of the foregoing bequests 
lapse, or in case said ‘The Young Women’s Christian 
Association of New York’ shall refuse to accept said 
premises on said conditions, or in the event of said 
association being unable, for any reason, to accept the 
same; or in the event at any time of the failure of any 
one or more of said conditions, that then and in that 
event, the bequest or devise so lapsing, shall revert to 
and become part of my residuary estate.” 

The summer home for girls had been maintained for 11 
years at East Oceanic, at the end of which period the con¬ 
ditions had so changed that the property was unsuitable. 
“The property is in a built-up neighborhood, and its loca¬ 
tion is neither country or seashore.” In interpreting the 
will, the court said: 

“It is apparent from the provisions of the will that 
the primary and dominant intention of the testatrix 
was to help working girls by providing a nonsectarian 
place for rest, recreation, and social enjoyment, and 
she designated her property at Oceanic as the place 
at which such purpose should be effectuated, because 
she was using it for that purpose. It was at hand, and 


was the most available place at the lime. The location 
therefore was merely cm incident. • * •” 

The court decreed that the property be sold and the pro¬ 
ceeds applied to the building of cottages on more suitable ! 
land at Allendale owned by the YWCA, saying: * j 

“My conclusion is that under the general equity pow¬ 
ers of this court the prayers of the petitioner can and 
should he granted; that for failure to do the impos¬ 
sible, namely, to carry on the testatrix’s philanthropic 
design at Oceanic when it can better he carried on at 
Allendale by her designated trustee or agent, the gift 
should not be held to lapse and thus defeat the primary 
intention the testatrix had in mind.” 

I 

i 

The court refers to a statute that “attempted to provide | 
for” such a situation and said: 

I 

“Under this statute, as well as under the general 
equity powers of this court, and upon the circum¬ 
stances and facts here present, the prayer of the peti¬ 
tioner can be granted. • • •” 

Quite similar to the YWCA case is Gredig v. Sterling;\ 
47 F. (2d) 832, (C. C. A. Tex. 1931), wherein the heirs 
sought to have two devises, one to establish a public hos¬ 
pital and one to establish a public park, forfeited under 
the terms of a clause in the will, as follows: 

“And should for any unforeseen cause the Trusted 
should fail to establish, maintain and operate the Her¬ 
mann Hospital as provided for in Paragraph Nine 

• • • then in such event I will and bequeath ail of the 
property * * * to my relatives who reside in Switzer^ 
land who are more particularly set forth and describee} 

• • * yy 

* • I 

I 

Although testator devised a specific site “for the.pur¬ 
pose of a hospital to be erected thereon the trustees 
bought another site “in a fashionable suburb far removed 
from the indigent, sick and infirm,” although testator haji 
also provided that the “indigent, sick and infirm • • j* 
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shall be taken care of in preference to any others.’’ 
the opinion, the court said: 

“The language above quoted from the tenth para¬ 
graph of the will contains no express condition subse¬ 
quent. Nor does it in our opinion imply a condition 
subsequent. The intention of the testator by the use 
of that language appears to us to have been to give 
the property set aside for the establishment and main¬ 
tenance of a hospital to his heirs in Switzerland only 
in the event it should be found to be legally impossible 
to carry into effect his intended gift to charity.” 

In Jones v. Habersham, 107 U. S. 174, at p. 183, the Su¬ 
preme Court, in construing a limitation against alienation 
of the land, uses the following strong and pertinent 
language and goes even beyond the above two cases in 
regard to the “condition”: 

“The condition that the trustees shall not alienate 
the land on which the school-room stands is also a con¬ 
dition subsequent, and is in accordance with the fifth 
section of their charter, and with the general law upon 
the subject. It unll not prevent a court of chancery 
from permitting in case of necessity arising from un¬ 
foreseen change of circumstances, the sale of the land 
and the application of the proceeds to the purposes of 
the trust.” 

In Stanley v. Colt , 72 U. S. 119, in considering the ques¬ 
tion of the power of the legislature of Connecticut to 
authorize the sale of lands held in trust because of changed 
conditions and the reinvestment of the proceeds of sale, to 
perpetuate the trust, the court said: 

“So, as lapse of time or changes as to the conditions 
of the property and of the circumstances attending it, 
have made it prudent and beneficial to the charity to 
alien the lands and vest the proceeds in other funds or 
in a different manner, it is competent for this court to 
direct such sale and investment, taking care that no 
diversion of the gift be permitted.” 


In the case of Town of South Kingstown v. Wakefield 
Trust Company, 48 R. L 27, 134 A. 815, the question in¬ 
volved the marketability of the Town’s title to a certain! 
lot. In 1847, one Watson granted School District No. 6 the! 
lot for “the purpose of maintaining thereon a district! 
schoolhouse and its appurtenances for the benefit of the 
district school of said district and for no other use or pur] 
pose whatever.” From 1847 until 1908, a schoolhouse wad 
maintained there. In 1908, a new school on a different lot 
was erected and maintained. The court held that the Townj 
being a trustee, had not a strictly marketable title but could 
sell the old lot if empowered by the court, saying: 

“It may, however, sell the property if so empowered 
by the superior court in an appropriate proceeding. 
The complainant is required to administer the char¬ 
itable trust created by the gift under the supervision 
of the court in equity. The purpose of the donor has 
not failed. The object of the charitable use is still ex¬ 
istent. By reason of the growth of the village of Wake¬ 
field, the situation of the trust property upon the 
principal business street of the village, and the dan¬ 
gerous condition of vehicular traffic upon that street, 
the tract may no longer furnish a suitable location for 
a public school. The circumstances of the case do not 
call for the application of the cy pres doctrine, but 
merely for the exercise of the ordinary jurisdiction of 
the superior court, sitting in equity over the admin¬ 
istration of trusts.” 

I 

In Broivn v. Meeting Street Baptist Society, 9 R. I. 177, 
quoted at page 12, this brief, the court upheld the validity 
of the sale of a lot and the application of the proceeds to 
the purchase of a more suitable lot, on a doctrine “some¬ 
what like that which obtains in cy-pres applications.” j 
In Alemcmy v. Wensinger, 50 Calif. 289, the court 
authorized the sale of property in the business section of 
San Francisco which had been devised to the Roman Cath¬ 
olic Church for the erection of a church thereon. In that 
case, the court said: ! 


“As a means to this end the lot on Sutter Street, 
near Montgomery, was selected, and at the time of the 
! selection it was suitable or at least not inappropriate 
for that purpose. Subsequent events, not then antici¬ 
pated and therefore not expressly provided for by the 
donors, have already practically defeated the scheme 
of the original donation. Hotels and business houses 
j and places of public resort have grown up in close 
proximity to the property. A variety of circumstances, 
the results of the unforeseen growth of a populace city 
beyond and around the premises have, as found by the 
court below, rendered this lot ‘unsuitable as a site for 
an edifice for religious worship/ ” 

The court affirmed the decree of the lower court author¬ 
izing the sale of the land and the reinvestment of the pro¬ 
ceeds in the purchase of the other lands for the erection of 
the church. 

In Grace Church v. Ange, 161 N. C. 314, 77 S. E. 239, land 
was devised for the purpose of being used as a rectory of 
the church. The will forbade sale of the land. In the 
course of the opinion, the court said: 

“. .. courts of equity have long exercised the juris¬ 
diction to sell property devised for charitable uses, 
where on account of changing conditions the charity 
would fail or its usefulness would be materially im¬ 
paired without a sale. ,, 

In Patton v. First Presbyterian Church, 129 S. C. 15, 123 
S. E. 493, real estate was devised for the erection of 
a church. The facts show that at the time the land was 
devised it was suitable for the church, but that the business 
section of the town had enlarged and surrounded the 
church property; that the noises of streetcars, passing 
trucks and travel of all kinds created a condition that ren¬ 
dered the present location of the church undesirable. Upon 
this showing, the court sustained the decree authorizing 
the sale and the application of the proceeds to purchase a 
new site. In the course of the opinion, the court said: 
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“* * * the court of equity has the power, with proper 
parties before it, to order a sale and reinvestment in 
other property to carry out the purpose of the trust.” 


See, also: 

Myers v. Crick , 271 Pa. 399, 114 A. 255; 

Brice v. Trustees of All Saints Memorial Chapel f 31 
R. I. 192, 76 A. 774; . | 

Newton v. Healy y 100 Conn. 5,122 A. 654; 

Holton v. Elliot , 193 N. C. 710,138 S. E. 4; 

Henshaw v. Flenniken, 191 S. W. (2d) 541 (Tenn. 
1946). 

| 

The “doctrine of cy pres/’ as properly defined, need not 

BE INVOKED IN THIS CASE. 

The doctrine of cy pres applies only to special instances 
in the law of charitable trusts. The rule of cy pres is stated 
in 3 Scott on Trusts (1939) Section 399, in the following 
language: 


“Where property is given in trust for a particular 
charitable purpose, the trust will not ordinarily fail 
even though it is impossible to carry out the particular 
purpose . In such case the court will ordinarily direct 
that the property be applied to a similar charitable 
purpose. The theory is that the testator would have 
desired that the property be so applied if he ha<jl 
realized that it would be impossible to carry out the 
particular purpose . The theory is that although the 
testator intended that the property should be applied 
to the particular charitable purpose named by him, yet 
he had a more general intention to devote the property 
to charitable purposes. The settlor would presum¬ 
ably have desired that the property should be applied 
to purposes as nearly as may be like the purposes 
stated by him rather than that the trust should fail 
altogether.” 

I 

I 

Thus, it will be seen that in a case which calls for the 
application of the cy pres doctrine, a court of equity may 
uphold the validity of the trust and carry out the general 
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charitable intention of the creator by converting the trust 
property to a different but similar charitable purpose. This 
doctrine is sometimes called the doctrine of equitable 
approximation. 

In the case of the Shoemaker trust, however, the actual 
charitable intention of the testatrix can be made effective 
and the same charitable purpose, namely the erection of 
the Shoemaker Retreat, can be fulfilled. 

It was not necessary for the lower Court to go as far 
to sustain the validity of the Shoemaker trust as in the 
case of the Ackland trust involved in Noel v. Olds, 78 U. S. 
App. D. C. 155, 138 F. (2d) 581; 80 App. D. C. 63, 149 F. 
(2d) 13. There, Duke University refused to administer 
the trust and would not permit the art museum to be built 
on the campus of Duke University, which was the location 
designated in the Ackland will. The Court then held that 
the art museum should be built at some other location 
under the auspices of another University. Here the 
Trustee is ready and willing to execute the trust and the 
Shoemaker Retreat can be built on the site designated in 
the will, or, under the Court’s instructions, on some other 
site and the Trustee will thus carry out testatrix’ primary 
charitable purpose. 

In Noel v. Olds, this Court clarified the obiter dictum 
in Graff v. Wallace, 59 App. D. C. 64, 32 F. (2d) 960, 
relating to the English doctrine of cy pres, but did not 
overrule the decision in that case. 

As indicated in Graff v. Wallace, every deviation 
from the exact terms of a charitable trust does not require 
resort to the doctrine of cy pres. The doctrine of cy pres 
does not exist in the law of private trusts, yet in private 
trust situations, deviation from the exact terms of the trust 
may be authorized by a court of equity. 

The Shoemaker trust, therefore, involves a power “in the 
nature of cy pres” which is something less than “cy pres.” 
The greater power must and does include the lesser. The 
authorities so hold. An excellent statement is contained in 
Manufacturers National Bank v. Woodward, 141 Me. 28, 
38 A. (2d) 657. A portion of that statement follows: 



“It necessarily follows that if the court may, to pre- j 
vent a failure of a charitable trust, apply the gift to a \ 
different object of a similar character, it may modify I 
the method prescribed by the testator for carrying out 
the specific object. It is doubtful if such procedure | 

represents a true application of the rule of cy pres * * *. 

#•••••« 

“See the following authorities as illustrating the 
distinction between the use of the cy pres power of the 
court and the modification which equity sanctions of \ 
the method designated by the creator of the trust for j 
administration (citing many cases).” 

This “modification which equity sanctions,” then, is 
merely the normal exercise by a court of equity of liberal 
rules of construction and interpretation. In many of the j 
cases just cited, the doctrine of cy pres was not distin- | 
guished or even mentioned, yet the very equity power in 
issue was invoked. Why was it not mentioned ? Because 
there was no failure, thus an explanation of a rule of law 
not applicable to the situation was not really necessary, j 
However, a description of the nature of the power invoked 
is found in many of the cases above cited. 

Brown v. Meeting Street Society, 9 R. 1.177; 

Town of S. Kingstown v. Wakefield Trust Co., 48 j 
R. I. 27, 134 A. 815. 

I 

“The proposition of the petitioner is not that the 
devise be devoted to another or to a different use, but| 
that it be continued for the use for which the festatrixl 
intended it, only changing the place of the use. Myi 
conclusion is that, under the general equity powers of | 
this court, the prayer of the petitioner can and should 
be granted * * *.” 

| 

Be Young Women’s Christian Ass’n, 96 N. J. Eq. 
568, 126 A. 610. 

A court of equity abhors a forfeiture caused by applica¬ 
tion of a condition subsequent. The court in Be Young 
Women’s Christian Association, supra, interpreted the 
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terms (or “conditions”) of the will (stronger terms than 
in the Shoemaker will) as follows: 

“• • • To her devise she attached certain terms, and 
she provided that in the event of the failure of any one 
of the terms (which she called conditions), the devise 
should lapse and be devoted ultimately to a purpose 
wholly foreign to her original intention. If these terms 
are to be regarded as conditions, it must be as condi¬ 
tions subsequent, which are not favored in equity, and 
which are to be construed strictly, because they tend to 
destroy estates, and the leaning of this court is there¬ 
fore not to hold such terms to be conditions subsequent, 
but rather as limitations in trust. * # ” 

i 

Therefore, even the word, “condition” (which was not 
used in the Shoemaker will), was held not to have intended 
a condition. It was “only directory”; it was a*limitation 
in trust.” 

See 3 Scott on Trusts (1939), Secs. 381 and 401.4, and 
Brice v. All Saints Memorial Chapel, supra. 

The court in Gredig v. Sterling, supra, interpreted the 
strong terms of the will there involved as containing “no 
express condition subsequent,” further saying: 

“It is significant that the trustees were not required 
or expressly directed to locate the hospital on this site 
or such part of it as the testator owned. It is hardly 
to be supposed that the testator intended to forfeit the 
trust in which he appeared to be so much interested and 
which he had created for the establishment and main¬ 
tenance of a charity hospital, if the trustees in their 
discretion should locate the hospital on a different site 
or should spend more than $100,000.00 for a hospital 
building.” 

Therefore, appellee submits that a court of equity has 
power, when appropriate, to modify testatrix’ plan in order 
to effect her main charitable purpose, without invoking the 
doctrine of cy pres. 


i 
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6. If the Trustee has not fully performed its duty, the 
remedy is to require the Trustee to do so, not to declare that 
the trust has terminated. 

The trustee does not admit that it has been remiss in its 
duty in following a policy of accumulating the income in 
order to enlarge the fund. The will authorized such ac- I 
cumulation and the trustee, as alleged in the complaint, was 
advised by its then counsel, since deceased, that it was 
proper to accumulate the income, citing Graff v. Wallace , j 
59 App. D. C. 64, 32 F. (2d) 960, and other cases. 

However, in case of a trustee’s mismanagement or in- I 
action, the remedy is not an action by the heirs to have the 
trust declared void, but the remedy is a proceeding by the 
Attorney General (or by the District Attorney in this juris¬ 
diction) to require the Trustee to perform its duties pro¬ 
perly. j 

See Brice v. Trustees of All Saints Memorial Church , 
31 R. I. 192, 76 A. 774, wherein the court recites with 
approval the following quotation from Brown v. Meeting j 
i Street Baptist Society , 9 R. I. 177, at page 186: 

‘‘The grant is upon a trust for certain charitable, 1 
uses, and, if the estate be misapplied, the fitting rem-l 
edy is not its forfeiture to the grantor or his heirs, 
but a proceeding upon the equity side of the court to! 
enforce the trust.” ! 

Tainter v. Clark, 5 Allen (Mass.) 66; 

Gredig v. Sterling, 47 F. (2d) 832; 

Greenway v. Irvine’s Trustee, Ky., 131 S. W. (2d)! 
705. 

Note, 124 A. L. R. 1237-1242, citing cases. 

7. Appellants’ demand that trust be declared void is pre¬ 
mature. Lower court was right in dropping appellants as 
parties. 

The provisions of the will indicate that in 1922, when the 
will was executed, testatrix did not plan to have the Retreat 
built immediately after her death, as she realized that th£ 
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fund might not be sufficiently large. She provided that after 
paying taxes, commissions and expenses: 

“• * * the residue of said rents and profits shall be 
used so far as and if necessary to supply any defici¬ 
ency in my personal estate for the payment of the 
aforesaid legacies and when they are paid, the said res¬ 
idue of said rents shall be accumulated and applied 
towards the cost of the erection of the building * * 

The last paragraph of Item Ninth also directed the 
Trustee to form a corporation and convey the property to 
that corporation “at anytime within twenty-one years after 
my death.” 

That twenty-one-year period will not expire until May 4, 
1948, and in view of the unforeseen building restrictions due 
to the war, of which the court may take judicial notice, the 
lower court was justified in providing in the judgment that 
the Trustee should build the Retreat “before or as soon 
after the expiration of twenty-one years from May 4, 1927, 
the date of testatrix’ death, as building and other condi¬ 
tions permit” (50). 

This action was instituted nearly three years before the 
expiration of the twenty-one-year period, and the time con¬ 
sumed by this litigation, and particularly the delay due to 
the prosecution of this appeal by appellants, should be 
treated as “time out” in computing the twenty-one-year 
period. 

3 Scott on Trusts (1939), Sec. 401.4 

Appellee contends that the last paragraph of Item Ninth 
is not to be construed as constituting the expiration of 
twenty-one years after testatrix’ death as an absolute 
“dead line,” after which failure of the trust may be de¬ 
clared and distribution of the property be made to the de¬ 
scendants of Samuel Shoemaker. 

A situation analogous to the case at bar occurred after 
World War I in the case of Mass. Institute of Technology 
v. Attorney General , 235 Mass. 288, 126 N. E. 521, decided 




in 1920. The testator died in 1912 and bequeathed a sum of 
money to M. I. T. to erect “forthwith” a classroom build¬ 
ing. The court held that the bequest vested in the univer- ! 
sity upon its receipt and that the failure to build did not 
invalidate the trust. The trustee-university was author¬ 
ized to delay erection of the building until after war condi¬ 
tions requiring “disproportionate expenditure” had sub¬ 
sided. 

Even if there has been a breach of condition, the court 
may refuse to decree a termination of a charitable trust 
and a forefeiture of the property if under all the circum¬ 
stances it would be inequitable to do so. 

3 Scott on Trusts (1939), Sec. 401.4 

It is “sufficient to show that the trust can be executed, as 

I 

well as that, in some measure, it is being executed.” 

Taylor v. Columbian University , 226 U. S. 126 

| 

In any event, in this case, the alleged “dead line,” May 4, 
1948, has not yet arrived and appellants’ demand for a dis¬ 
tribution of the property to them is premature. 

I 

Rule 21, F. R. C. P., provides: 

“Parties may be dropped or added by order of the 
court on motion of any party or of its own initiative at 
any stage of the action and on such terms as are just.”j 

While appellants were proper parties in determining 
whether the trust has failed, they have no further standing 
after it has been decided that the trust has continuing valid-! 
ity and that they have no claim to the property. The admin¬ 
istration of the trust, over which the Court has retained 
jurisdiction, is a matter with which appellants are not con-i 
cerned. 

I 

Restatement of Trusts , Sec. 391 

Thus after this Court upheld the validity of the trust in4 
volved in Noel v. Olds, 78 U. S. App. D. C. 155; 138 F. (2d) 
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581, the lower court dropped as parties to the action the de¬ 
cedent’s next of kin who had contested the validity of the 
trust, stating that they had “no further interest in testa¬ 
tor’s estate,” and the lower court’s judgment was affirmed 
on a second appeal in Noel v. Olds , 80 U. S. App. D. C. 63; 
149 F. (2d) 13. 

In this case, therefore, the lower court was right in drop¬ 
ping appellants as parties to the action. 

Conclusion. 

The charitable trust created by the will of Anna R. Shoe¬ 
maker has not failed and the lower Court was right in de¬ 
ciding that appellants are not entitled to testatrix’ residu¬ 
ary estate. Under its general equity powers, the Court was 
entirely justified in authorizing a sale of the lots in square 
1732, the purchase of a more suitable site and the erection 
of the Retreat thereon. 

It is, therefore, respectfully submitted that the judgment 
of the lower Court should be affirmed. 

John S. Flannery, 

G. Bowdoin Cbaighill, 

G. Bowdoin Cbaighill, Jr., 
Attorneys for Appellee. 
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Filed July 7, 1945 

IN THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 29635 


American Security and Trust Company, Trustee under the 
i "Will of Anna R. Shoemaker, Deceased, 15th Street and 
i Pennsylvania Avenue, N. W., Washington, D. C., Plaintiff, 

vs. 


1. Walter E. Shoemaker, 

4906—41st Street, N. W., 
Washington, D. C. 

2. Katharine Shoemaker, 

4514 Connecticut Avenue, N. W., 
Washington, D. C. 

3. Dorothy S. Lehman, 

4706—47th Street, N. W., 
Washington, D. C. 

4. Howard C. Dean, 

3220—12th Street, N. E., 
Washington, D. C. 

5. Bessie Dean Pearson, 

4101 Brandywine Street, N. W., 
Washington, D. C. 

6. John W. Lainhart, 

1637 W Street, S. E., 
Washington, D. C. 

7. Elizabeth Walther, 

5028 Wisconsin Avenue, N. W., 
Washington, D. C. 

8. Margaret L. Mudd, 

1675 Wisconsin Avenue, N. W., 
Washington, D. C. 
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9. Ruth N. Daniels, 

1749 Hobart Street, N. W., 

Washington, D. C. 

10. C. Wendel Shoemaker, 

374 North Granada Street, 

Arlington, Virginia. 

11. Mary B. Colburn, 

928 North Vermont Street, 

Arlington, Virginia. 

12. Mark M. Shoemaker, 

311 Willard Avenue, 

Chevy Chase, Maryland. 

13. Raymond Louis Shoemaker, 

4705 Maple Avenue, 

Bethesda, Maryland. 

14. Leonard A. Shoemaker, 

6447 Brooks Lane, 

Brookmont, Maryland. 
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15. Maynard P. Shoemaker, 

9 West Underwood Street, 

Chevy Chase, Maryland. 

16. William Cashell Shoemaker, 

4818 Montgomery Lane, 

Bethesda, Maryland. 

17. Spencer A. Shoemaker, 

104 Wooten Avenue, 

Friendship, Maryland. 

18. Ruth E. Shoemaker, 

5160 Shoemaker Lane, 

Bethesda, Maryland 

19. Bertha Fawcett, 

4825 Park Avenue, 

Friendship, Maryland. 

20. Isaac W. Shoemaker, 

4715 Rosedale Avenue, 

Bethesda, Maryland 

21. Known and Unknown Descendants of 

Samuel Shoemaker, Deceased Grand¬ 
father of Anna R. Shoemaker, Deceased 

2n 
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22. Known and Unknown Heirs at Law, Next 
of Kin, Devisees and Legatees of 
Anna B. Shoemakeb, Deceased, Defendants. 

Complaint for Construction of Will and to Obtain Court’s 
Instructions to Testamentary Trustee 

1. Jurisdiction. This Court has jurisdiction of this action 
under its general powers to construe wills and to give in¬ 
structions to testamentary trustees, Title 11, D. C. Code 
(1940). The decedent, whose trust estate is involved, was 
domiciled and the trustee is located in the District of Colum¬ 
bia, and the trust property has its situs in the District of 
Columbia. The value of the trust property exceeds $3,000, 
as hereinafter set forth. 

2. Plaintiff. American Security and Trust Company is a 
corporation duly organized and doing business under the 
laws in force in the District of Columbia, hereinafter called 

the “Trustee”, and brings this action as the duly 
24 S qualified and acting Trustee under the will of Anna 

B. Shoemaker, deceased, to have the will construed 
and to obtain the Court’s instructions with respect to the 
trust estate created by said will 

3. Defendants. All of the defendants are descendants of 
Samuel Shoemaker, deceased paternal grandfather of Anna 
B. Shoemaker, deceased, and they are sued as a class in 
view of the provisions of Item Ninth of the will of Anna B. 
Shoemaker hereinafter quoted. Plaintiff is informed, be¬ 
lieves and therefore avers that all defendants, whose names 
and addresses appear in above caption, are citizens of the 
United States and are of full age and otherwise sui juris. 
Defendants Nos. 1 to 9, inclusive, Walter E. Shoemaker, 
Katharine Shoemaker, Dorothy S. Lehman, Howard C. 
Dean, Bessie Dean Pearson, John W. Lainhart, Elizabeth 
Walther, Margaret L. Mudd and Buth N. Daniels are resi¬ 
dents of the District of Columbia. Defendants Nos. 10 and 
11, C. Wendel Shoemaker and Mary B. Colburn, are resi¬ 
dents of the State of Virginia. Defendants Nos. 12 to 20, 
inclusive, Mark M. Shoemaker, Baymond Louis Shoemaker, 
Leonard A. Shoemaker, Maynard P. Shoemaker, William 
Cashell Shoemaker, Spencer A. Shoemaker, Buth E. Shoe- 


maker and Bertha Fawcett are residents of the State of 
Maryland. Plaintiff is informed, believes and therefore 
avers that said Samuel Shoemaker has more than one hun¬ 
dred descendants now living and they are so numerous as to 
make it impracticable to bring them all before the Court, 
but those above named will fairly insure the adequate rep¬ 
resentation of all of said descendants as a class, as pro¬ 
vided in Rule 23, Federal Rules of Civil Procedure, as 
the character of the right sought to be enforced against 
them is joint and several; the object of the action is the 
adjudication of claims which do or may affect specific prop- I 
erty involved in this action, and there are common ques¬ 
tions of law and fact affecting their several rights and a 
common relief is sought against them. 

249 4. The Will. Anna R. Shoemaker, a resident of | 

the District of Columbia, died on May 4,1927, leaving 
a last will and testament dated March 17, 1922, which was 
admitted to probate in Administration Cause No. 36,227 
in this Court and the American Security and Trust Com¬ 
pany qualified as Executor thereof and is the present quali-j 
fied and acting Trustee of the trust created thereby. After j 
providing for various cash legacies, (all of which have been] 
paid), the residuary estate was devised and bequeathed toi 
plaintiff Trustee by Item Ninth of the will reading asj 
follows: 

“Item Ninth: After the satisfaction of the legacies 
hereinbefore given and of the provisions hereinbefore 
made, I desire that the residue of the estate real and 
personal of which I shall die seised and possessed, or 
to which I shall be entitled at my decease, shall be used 
and applied in the erection of a suitable building on my 
lots known as Lots One (1), Twenty-seven (27) and 
Twenty-eight (28) in Square Seventeen hundred and 
thirty-two (1732) in the District of Columbia, and id 
furnishing and equipping the same in a proper manner 
to be used and occupied as a home for indigent white 
maiden ladies over the age of sixty (60) years, unless 
I shall erect such building and equip the same in my 
lifetime, and in providing for the perpetual upkeep of 
the same and in providing perpetually for the suitably 
care, attention, clothing and feeding of the inmates of 
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such home, without cost or charge to them, and to this 
end and with this desire and purpose, I do hereby give, 
devise and bequeath unto the American Security and 
Trust Company, a body corporate, incorporated under 
the laws in force in the District of Columbia, as Trus¬ 
tee upon the trusts hereinafter set forth, if it shall 
accept the trusts hereby created and hereby imposed 
upon it and shall act as Executor under this Will, the 
said rest and residue of my estate, the real estate 
hereby devised being known and described as * # ' 

Omitting detailed description of numerous parcels of real 

estate, Item Ninth then provides: 

“also all other real estate which I may now own, if 
any, or which I may hereafter acquire, all of which 
parcels of land and personal property shall be taken 
and held in and upon the trusts and for the uses and 
purposes hereinafter declared, that is to say: In Trust 
to take possession of said parcels of land and premises 
and collect the rents and profits thereof and to rent out 
and lease the same from time to time, for such rents 
and upon such terms and for such times, not exceeding 
at any one time five years, unless or until the same is 
sold or transferred and conveyed as hereinafter pro¬ 
vided, as the said Company, which is for con- 
250 venience hereinafter designed as ‘said Trustee’ 
shall deem most advantageous to those in in¬ 
terest under this Will, and from the rents and profits 
collected from said land and premises said Trustee 
shall pay all taxes and charges on said land and 
premises and shall maintain and keep up, on said im¬ 
provements a reasonable insurance against loss by fire, 
and shall keep said improvements in good condition 
and repair, and make such changes or alterations in 
said improvements as may be deemed advisable. After 
paying and deducting from the gross rents and profits 
collected by it from said parcels of land and premises, 
the taxes thereon and the cost of fire insurance, and 
repairs and the usual expenses including a commission 
of five per centum to it on the amount collected by it, 


the residue of said rents and profits shall be used so far 
as and if necessary to supply any deficiency in my per¬ 
sonal estate for the payment of the aforesaid legacies 
and when they are paid, the said residue of said rents 
shall be accumulated and applied towards the cost of 
the erection of the building hereinbefore mentioned, 
on the hereinbefore mentioned lots in Square numbered j 
Seventeen hundred and thirty-two (1732) if I shall not 
have caused such building to be erected in my lifetime 
and if I so caused said building to be erected, the said 
residue of rents shall be applied towards the upkeep of | 
the said home and the support and maintenance of its 
inmates. If I do not erect or cause to be erected the 
said building, on the said vacant lots in my lifetime, 

I desire and direct that my said Trustee or the Trustee 
acting herein shall cause to be erected on said lots a 
suitable building for the purposes, of the best construc¬ 
tion, of brick or stone, of such size as to be comfortable 
for and to accommodate about twenty-five persons and 
to suitably furnish and equip the same, as soon after 
my decease as the same can be done, the cost thereof 
to be paid from any accumulated rents and from the I 
proceeds of the sale or sales of such of my real and per- j 
sonal estate other than the lots in Square numbered 
Two hundred and fifty-three (253) as may be necessary | 
for the purpose, which sale or sales I hereby authorize 
the trustee acting to make either at public or private 
sale, and upon such sales being made I hereby authorize 
the Trustee acting to convey the land so sold to the j 
purchaser or purchasers thereof without obligation 
on the part of the purchaser to see to the application 
of the purchase money. The said sale or sales are to be 
made upon such terms as may be deemed most advan-i 
tageous by said Trustee, my wish being that said lands 
be first offered for sale by public auction and if the bids 
thereat made shall be deemed insufficient by the Trus-i 
tee, then said lands may be sold at private sale, but not! 
for amounts less than the bids at public auction nnlessi 
said Trustee shall deem it necessary after all reason-! 
able efforts have been made to secure a larger offerj 
The rents and other income from the residue of the 
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property held in trust after all necessary and usual 
costs and expenses shall be applied to the keeping of 
said building in repair and for the keeping, mainte¬ 
nance, care and support of the inmates of said home 
and for their clothing and feeding. 

The said home shall be designated, named and 
251 known as 1 The Elizabeth R. Shoemaker Retreat 
for Friendless Maiden Ladies’,—in memory of 
my beloved mother, and shall be non-sectarian, so that 
whatever may be the religion or creed of applicants 
for admission to said Home, their religion or creed 
shall constitute no obstacle to their admission to the 
home, but only respectable, unmarried and indigent 
white women over the age of sixty (60) years, shall be 
admitted, and whenever there is a vacancy in the home 
women of my blood or related to me by kinship shall if 
otherwise eligible or proper to be admitted, always 
have the preference in obtaining a home in such 
building. 

The said Trustee or the Trustee acting hereunder 
shall until the conveyance by it as hereinafter author¬ 
ized to a Society or corporation to be organized as 
herein provided for, shall have full power to govern 
and direct the management and running of the said 
home and to pass upon all applications for admission 
thereto. 

When the said building shall be erected and equipped 
as hereinbefore provided, I wish and direct that my 
said Trustee shall make all reasonable and necessary 
efforts to effectuate and facilitate the incorporation of 
an association, society or institution, either by special 
Act of Congress of the United States, or by the au¬ 
thority of any general law in force at the time in the 
District of Columbia, in order to carry into effect my 
hereinbefore expressed wish and directions, with re¬ 
spect to the foundation, maintenance and care of such 
home or institution, and at anytime within twenty-one 
years after my death, I direct my said Trustee to turn 
over, transfer and convey to such incorporated associa¬ 
tion, society or institution all of the lands and personal 
property then held by it as Trustee hereunder, and in 
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case said home shall not be founded or bnilt by me, or 
by my said Trustee, or in case it should cease to be used 
for the purposes herein directed, or in case for an^ 
other reason, the money, funds and land hereby given 
for the purpose of founding said home cannot be so 
applied, then and in either case, I direct that the afore¬ 
said property shall be sold and disposed of and the 
proceeds divided among the then descendants of my 
grandfather, Samuel Shoemaker, such division to be 
made per stirpes and not per capita, 9 9 j 

i 

A true copy of said will is hereto attached marked “Exhibit 
A” and prayed to be read as part hereof. 

I 

5. The Property . As of May 11, 1928, when the Trusted 
received the personalty in the residuary estate from the 
Executor and established the trust, the trust assets con¬ 
sisted of: I 


Real Estate, assessed value. $556,066.00 

Stocks and Bonds, appraised value. 20,118.45 

Cash .!. 11,004.39 

I 


$587,188.84 

I 

252 as more fully set forth on the list hereto attached 
marked “Exhibit B”. Since May 11,1928, the Trus¬ 
tee has sold only a small part of the real estate and the 
assessments on the remaining real estate have been reduced, 
but income in a sum exceeding $250,000 has been collected 
and invested, so that as of July 1, 1945, the trust assets 
consist of: j 


* l 

Jewelry . 156.50 

Bonds, market value . 284,710 j95 

Stocks, market value. 1,642^50 

Notes, face value. 10,000i00 

Real Estate, assessed value. 313,486133 

Cash . 15,677121 


$625,673149 

i 


l 
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as more fully set forth on the list hereto attached marked 
“Exhibit C” The assessed value of the real estate was 
reduced partly by reason of the fact that by an order en¬ 
tered in Equity Cause No. 55,067, dated November 23,1932, 
the Trustee was authorized by this Court to lease Lot 19, in 
Square 253, to certain lessees who were given the right to 
have the buildings thereon torn down or razed, so that the 
land could be used as a parking lot. Such action eliminated 
the assessment for improvements, thereby reducing the 
taxes, but the net income from said property was increased, 
although it was later necessary, because of the gasoline 
situation arising out of war conditions, to reduce the rent 
of said parking lot. 

6. Execution of Trust Precisely in Manner Prescribed, by 
Will is Impracticable. From time to time, the Trustee has 
given careful consideration to the matter of building “The 
Elizabeth R. Shoemaker Retreat for Friendless Maiden 
Ladies”, hereinafter called the “Retreat”, but it appeared 
to be impracticable, with the funds which were available 
soon after the establishment of the trust, to build and main¬ 
tain a “Retreat” of the character described in the will upon 
the site designated by the will. For example, in 1928, of 
the total real estate in the trust assessed at’$556,066, 
253 Lots 18 and 19, in Square 253, were assessed at 
$369,930, over which the Trustee had no power of 
sale for the purpose of applying the proceeds for the erec¬ 
tion of the Retreat, according to an opinion obtained by the 
Trustee from its then counsel, George P. Hoover, now de¬ 
ceased. In 1930, said Hoover further advised the Trustee 
that it might wait a reasonable time to accumulate income 
from the trust property until the trust funds, plus proceeds 
of sale of real estate, sale of which was authorized by the 
will, were adequate to provide for the erection and mainte¬ 
nance of the Retreat. The Trustee has, therefore, followed 
a policy of accumulating and investing the income with a 
resulting increase in the trust assets, as above stated. In 
more recent years, it has been impossible, due to war time 
restrictions, to obtain priorities for building material and 
labor, but there now appears to be reasonable prospect that 
such restrictions will be relaxed or removed. 




7. Inadequacy of Site Designated in Will, Lots 1 , 27 , 
28 , Square 1732 . The Trustee still holds as part of the trust 
property unimproved Lots 1,27 and 28, Square 1732, located 
at the northwest comer of Wisconsin Avenue and Brandyf 
wine Street N. W., in the District of- Columbia, having a 
frontage of 112 feet on Brandywine Street and 91 feet oh 
Wisconsin Avenue, with an area of about 9400 square feet, 
as more fully shown on the plat hereto attached marked 
“Exhibit D.” After consulting a competent architect and 
making a comparison with other “Homes” of a similajr 
nature, the Trustee believes that the site above describe^, 
which was designated in the will, is inadequate, partly be¬ 
cause of its small size and partly because of traffic and other 
conditions which have arisen since testatrix’ death. For 

example, these Lots, now zoned First Commercial, 
254 are located on a busy highway, which is now used 

extensively, day and night, by urban and interurban 
traffic. On the other three comers of Brandywine Street 
and Wisconsin Avenue, a large food store and two gasoline 
stations are now located. The Lots are small so* that too 
much of the ground area would be occupied by the building, 
not leaving enough space for outdoor living. If these Lots 
are utilized, it would be necessary, in order to accommodate 
twenty-five persons, to build four stories and basement, 
with an elevator, whereas a two-story building on a larger 
parcel of ground would be much more desirable for occu¬ 
pancy by elderly women. In view of the time required to 
obtain service by publication upon some of the defendants 
herein and to obtain a hearing of this action, it is impossible 
to select another site and obtain an option thereon for an 
indefinite period, but the Tmstee believes that if the Court 
will authorize a sale of the land in Square 1732 and tjie 
purchase of another site, the Tmstee will be able to proceed 
with the purchase of a new site and take steps to construct 
the Betreat thereon. 

I 

8. Probable Cost of Construction and Maintenance j of 
Retreat. According to the present price of materials, the 
Tmstee is advised that it will probably cost from $150,000 
to $200,000 to build a suitable building for the purpose de¬ 
scribed in the will and will cost about $1,000 per year for 

3 » ! 


i 
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the maintenance of each inmate therein, including food, 
clothing, help, supervision and repairs. As above shown, 
the Trustee has on hand about $300,000 in personalty, a 
portion of which may be sold and the proceeds applied to 
the cost of constructing a “Retreat”. The remaining per¬ 
sonalty and the unsold realty, consisting chiefly of said Lots 
in Square 253, will not produce a net income of as much as 
$25,000 per year, so that it will probably not be possible to 
maintain as many as twenty-five persons in the 
255 “Retreat” unless and until additional property is 
obtained from some other source, but the Trustee 
believes that the net income will be sufficient to maintain a 
substantial number of persons therein even if no additional 
property is obtained from other sources. 

I 

9. Provision of Will with respect to forming corpora¬ 
tion. The last paragraph of Item Ninth of the will above 
quoted, provides that when the building shall be erected 
and equipped, the Trustee shall incorporate an association 
to carry into effect testatrix’ wishes and at any time within 
twenty-one years after testatrix’ death, that is, by May 4, 
1948, the Trustee is directed to convey to such incorporated 
association all of the lands and personal property held by the 
Trustee and in case the home shall not be built by testatrix, 
or by the Trustee, then said property shall be sold and the 
proceeds divided among the then descendants of testatrix’ 
grandfather, Samuel Shoemaker, per stirpes. In view of 
this provision of the will, the Trustee has named as defend¬ 
ants herein a substantial number of the descendants of 
Samuel Shoemaker and has brought this action against 
them as a class, in accordance with Rule 23, Federal Rules 
of Civil Procedure, as all of the persons constituting the 
class are so numerous, numbering over one hundred persons, 
as to make it impracticable to bring them all before the 
Court and the Trustee is advised by counsel that it should 
obtain the Court’s instructions with respect to the manner 
in which the Trustee should proceed to carry out the testa¬ 
trix’ wishes. 

I 

10. Power of Court to authorize Trustee to carry out Tes¬ 
tatrix 7 Primary Purpose. Plaintiff Trustee is advised by 


i 
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counsel that testatrix’ primary purpose, as expressed j 

256 in her will, was to authorize the construction and 
maintenance of a home for indigent white maiden 

ladies over 60 years of age, and the details and methods by 
which that main purpose may be accomplished, are matters 
of secondary importance. In the opinion of counsel for the 
Trustee, therefore, this Court may authorize: (1) A sale 
of Lots 1, 27 and 28, Square 1732, and the purchase of a 
more suitable location, and (2) a sale of the real estate in 1 
Square 253, if necessary or desirable, to accomplish the 
testatrix’ main purpose. In the opinion of counsel for the 
Trustee, the chronological sequence of the events describee! 
in said Item Ninth of the will is of subordinate importance 
and, instead of having the Trustee first build the Retreat and 
then turn all of the trust property over to a corporation tq 
be formed, the Court may authorize the organization of a 
corporation; the conveyance of the trust property to such 
corporation; then a sale of the real estate in Square 253, and 
may authorize the corporation to build and maintain the 
Retreat. | 

Wherefore, in consideration of the premises, plaintiff 
prays: | 

1. That process issue against the defendants, requiring 

them, and each of them, to answer this complaint; j 

i 

2. That the usual notice by publication be given to 
such of the defendants as may be non-residents of the 
District of Columbia, who do not voluntarily appear and 
answer, and also to the known and unknown descendants, 
heirs at law and next of kin of Samuel Shoemaker, deceased 
paternal grandfather of Anna R. Shoemaker, deceased, and 
the known and unknown heirs at law and next of kin, de¬ 
visees and legatees of Anna R. Shoemaker, deceased; 

3. That the plaintiff be instructed with respect jto 

257 the manner in which the plaintiff, as Trustee, should 
proceed to carry out the wishes of Anna R. Shoe¬ 
maker, deceased, with respect to the trust property deviled 
and bequeathed by Item Ninth of her will; 

4. That the plaintiff, as Trustee, be authorized to sell Lots 
1, 27 and 28, Square 1732, and to purchase a site, which,! in 
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the Trustee’s discretion, will be more suitable for the erec¬ 
tion of the Retreat described in Item Ninth of the will of 
Anna R. Shoemaker, deceased; 

5. That the Trustee be authorized to sell the real estate 
in Square 253, which forms part of the trust property, if 
necessary or desirable, and to apply the proceeds either to¬ 
wards the construction of the home, or to reinvest such 
proceeds to yield an income for the maintenance of the home; 

6. That, in the alternative, the Trustee be authorized to 
organize a corporation; to convey the trust property to the 
corporation, and to have such corporation build and main¬ 
tain the home; 

7. That the plaintiff be given such other and further 
relief as to the Court may seem just and proper and that 
jurisdiction of this cause be retained for such further or¬ 
ders and decrees as may be necessary and the interests of 
any of the parties may require. 

AMERICAN SECURITY AND TRUST COMPANY, 

By T. Stanley Holland, 

Vice President, 
Plaintiff-Trustee. 

McKENNEY, FLANNERY & CRAIGHILL, 

By G. B. CRAIGHILL, 

Hibbs Building, D1 2004 , 

Attorneys for Plaintiff. 

258 District of Columbia, ss: 

I, T. Stanley Holland being first duly sworn, depose and 
say that I am Vice-President of the American Security and 
Trnst Company; that I have read the foregoing and annexed 
complaint by me subscribed and know the contents thereof; 
that the facts therein stated of my personal knowledge are 
true, and those stated upon information and belief, I believe 
to be true. 

T. STANLEY HOLLAND. 


i 


Subscribed and sworn to before me this 2d day of 
July, 1945, J. Eliot Moran, Notary Public, D. C. 
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EXHIBIT A 

259 In the Name of God, Amen: 

I, Anna E. Shoemaker, of the City of Washington in the 
District of Colombia, being of sound and disposing mind, 
do make this as and for my last will and testament in man¬ 
ner and form following, viz: 

Item First: I will and direct that upon my death my body 
be buried in my double lot in Oak Hill Cemetery in the 
District of Columbia, and that the cost thereof and my 
funeral expenses be paid by my Executor who is requested 
and directed to cause to be erected on said lot a monument 
to my parents and to me, at a cost of not less than and of 
approximately Five thousand Dollars ($5,000.), unless pE 
shall in my lifetime cause such monument to be erected,— 
and I will and direct that said lot shall not nor shall any 
part thereof ever be sold or disposed of, nor shall any body 
or remains other than mine, be ever hereafter interred ip 
said lot. 

Item Second: I give and bequeath unto The Oak Hill 
Cemetery Company, a body corporate in the District of 
Columbia, the sum of One thousand Dollars ($1,000.), in 
and upon the trust that said sum shall be safely invested 
in income producing security or securities, and the income 
therefrom shall be applied under the direction of the Board 
of Managers or Trustees of said Company, for the preserva¬ 
tion and repair of any tomb or monument erected on the 
lot in said Cemetery, hereinbefore mentioned, and for the 
planting of shrubs, flowers or plants in or around said l<j>t 
and in keeping it properly sodded and the grass therein 
properly cut and in good order. 

If said Cemetery should ever cease to be used as such 
and the bodies interred should be required by law or other¬ 
wise to be removed, then and in that event I direct that said 
sum of One thousand Dollars ($1,000.) or the investmenis 
made therewith and such additional sum from my 

260 estate as may be necessary for the purpose shall be 
used for the purchase of a suitable lot in some Ceme¬ 
tery in the District of Columbia under the Charge of tie 
Catholic Church, and in the removal thereto of the bodies 

i 
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then interred in my said lot in Oak Hill Cemetery, and in 
the removal to snch Catholic Cemetery of the tomb or monu¬ 
ment which may then be on my Oak Hill lot. 

Item Third: I give and bequeath the sum of One thousand 
Dollars ($1,000.) to each of the seven following named 
charitable institutions or corporations having their homes 
in the City of Washington, District of Columbia, that is to 
say: 

To the Washington Humane Society for Children and 
Animals, now or lately having its office at No. 1502 H Street, 
Northwest, in said City; 

To the Washington Animal Rescue League, now or lately 
having its office at No. 349 Maryland Avenue, Southwest, in 
said City; 

To St. Ann’s Infant Asylum, incorporated under Act of 
Congress, and now located at No. 2300 K Street, Northwest, 
in said City; 

To the Ursuline Convent, now or lately located at No. 419 
Fourth Street, Northwest, in said City; 

To the Catholic Home for Aged Ladies, now or lately 
located at No. 3043 “P” Street, Northwest, in said City; 

To the Home for the Aged of the Little Sisters of the 
Poor, now located at the corner of H and Third Streets, 
Northwest, in said City; 

To the St. Vincent de Paul Society, now or lately located 
at No. 324 Indiana Avenue, Northwest, in said City; 

Item Fourth: I give and bequeath to Stacy Locte who now 
resides at No. 819 on Tenth Street, Northwest, in said 
261 City, if she shall survive me, the sum of Two hundred 
and fifty Dollars ($250.). 

Item Fifth: I give and bequeath to my godchild, Lillian 
Davison Crown, now residing in the part of the City of 
Washington, formerly known as Georgetown, if she survive 
me, the sum of One hundred Dollars ($100.). 

Item Sixth: I give and bequeath the sum of Two hundred 
and fifty Dollars ($250.) to each of my hereinafter named 
first cousins, viz: Emma Wollard, Johanna Wollard, Eliza¬ 
beth Brown, Margaret Shoemaker Dean, Charles Dean, 




Harry Dean, Edith Willett, Martha (the sister of said 
Edith), Charles Shoemaker, Ellis Shoemaker, William Shoe¬ 
maker, Mary J. McDannel, George W. Lane and Jessie 
Lane, Mary Shoemaker Tallman, George Shoemaker, Eliza 
Shoemaker Davison, Edith Shoemaker Black, Josephine ij. 
Appleman, Hellen Cullen and Effie Brown; 

i 

Item Seventh: I give and bequeath the sum of Fifty Dol¬ 
lars ($50.) to each of my hereinafter named second cousin^, 
viz: Paul de Forest Wollard, Lillian Wollard Bonner, 
Mabel Wollard Watkins, John H. Wollard, Margaret 
Brown, Elizabeth Brown, Ruth Shoemaker and Mary S. 
Bopp; j 

Item Eighth: I direct that the legacies given and the pro¬ 
vision made hereinbefore, shall be paid and provided for 
out of the personal estate left by me if that shall be suffi¬ 
cient for the purpose, and if such personal estate shall be 
insufficient for the purpose that the rents from my real 
estate shall be used to supply the deficiency, and I direct 
that the said legacies shall be paid as soon after my decease 
as can conveniently be done, and if not paid within one year 
after the date of my decease, the said legacies shall bear 
interest from that date. 

262 Item Ninth: After the satisfaction of the legacies 
hereinbefore given and of the provisions hereinbe¬ 
fore made, I desire that the residue of the estate real and 
personal of which I shall die seised and possessed, or to 
which I shall be entitled at my decease, shall be used ind 
applied in the erection of a suitable building on my lots 
known as Lots One (1), Twenty-seven (27) and Twenty- 
eight (28) in Square Seventeen hundred and thirty-tjwo 
(1732) in the District of Columbia, and in furnishing and 
equipping the same in a proper manner to be used and (oc¬ 
cupied as a home for indigent white maiden ladies over the 
age of sixty (60) years, unless I shall erect such building 
and equip the same in my lifetime, and in providing for 
the perpetual upkeep of the same and in providing per¬ 
petually for the suitable care, attention, clothing and feed¬ 
ing of the inmates of such home, without cost or charge to 
them, and to this end and with this desire and purpose, I 
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do hereby give, devise and bequeath unto the American 
Security and Trust Company, a body corporate, incorpor¬ 
ated under the laws in force in the District of Columbia, as 
Trustee upon the trusts hereinafter set forth, if it shall 
accept the trusts hereby created and hereby imposed upon 
it and shall act as Executor under this Will, the said rest 
and residue of my estate, the real estate hereby devised 
being known and described as all those certain pieces or 
parcels of land situate and lying in the City of Washington 
in said District known and designated as and being all of 
Lot numbered Nineteen (19) in Square numbered Two 
hundred and fifty-three (253) with the improvements 
thereon, consisting of houses or buildings known as Num¬ 
bers 1322-1324 and 1326 G Street, Northwest, and of build¬ 
ings fronting on the alley in the rear of said lot; also the 
parts of Lot numbered One (1) in Square numbered Three 
hundred and forty-three (343) owned by me, with the im¬ 
provements thereon consisting of houses or buildings 
263 known as Numbers lOOl-lOOS-lOOS^-lOOS-lOOT and 
1009 New York Avenue, Northwest; also Lot num¬ 
bered Thirty-five (35) in Square numbered Three hundred 
and seventy-four (374) with the improvements thereon 
consisting of store-room and dwelling known as No. 944 
Eye Street, Northwest; also Lot numbered Fourteen (14) 
in Square numbered Eleven hundred and ninety-nine (1199) 
with the improvements thereon known as Nos. 3102 and 
3104 M Street, Northwest; and all of said Lots numbered 
One (1), Twenty-seven (27) and Twenty-eight (28) in 
Square numbered Seventeen hundred and thirty-two (1732) 
which lots are now unimproved, all of which parcels were 
acquired otherwise than from my brother Samuel J. Shoe¬ 
maker ; also all those certain parcels of land situate in said 
City of Washington which were acquired by me by descent 
from my said brother, and being known and designated as 
Lot numbered Eighteen (18) in Square numbered Two 
hundred and fifty-three (253) with the improvements 
thereon now known as No. 1328 G Street, Northwest; all 
of Lot numbered Eleven (11) in Square numbered Eleven 
hundred and ninety-nine (1199) with the improvements 
thereon known as Numbers 3116 and 3118 M Street, North- 
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west, and Lots numbered Thirty-two (32) and Thirty- 
three (33) in Square numbered ninety-nine (99) with th0 
improvements thereon known as Number 1200 20th. Street^ 
Northwest, and Number 2007 M Street, Northwest, which 
parcels so acquired from my brother are now subject to 
the dower right of his widow, Caroline G. Shoemaker; also 
all other real estate which I may now own, if any, or which 
I may hereafter acquire, all of which parcels of land and 
personal property shall be taken and held in and upon the 
trusts and for the uses and purposes hereinafter declared, 
that is to say: In Trust to take possession of said parcels 
of land and premises and collect the rents and profits 
thereof and to rent out and lease the same from time to 
time, for such rents and upon such terms and for 
264 such times, not exceeding at anyone time five years, 
unless or until the same is sold or transferred and 
conveyed as hereinafter provided, as the said Company, 
which is for convenience hereinafter designated as “said 
Trustee” shall deem most advantageous to those in interest 
under this Will, and from the rents and profits collected 
from said land and premises said Trustee shall pay all 
taxes and charges on said land and premises and shall 
maintain and keep up, on said improvements a reasonable 
insurance against loss by fire, and shall keep said improve¬ 
ments in good condition and repair, and make such changes 
or alterations in said improvements as may be deemed ad¬ 
visable. After paying and deducting from the gross rente 
and profits collected by it from said parcels of land and 
premises, the taxes thereon and the cost of fire insurance, 
and repairs and the usual expenses including a commission 
of five per centum to it on the amount collected by it, the 
residue of said rents and profits shall be used so far as and 
if necessary to supply any deficiency in my personal estate 
for the payment of the aforesaid legacies and when they are 
paid, the said residue of said rents shall be accumulated 
and applied towards the cost of the erection of the building 
hereinbefore mentioned, on the hereinbefore mentioned lots 
in Square numbered Seventeen hundred and thirty-two 
(1732) if I shall not have caused such building to be erected 
in my lifetime and if I so caused said building to be erected, 

4w 
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the said residue of rents shall be applied towards the up¬ 
keep of the said home and the support and maintenance of 
its inmates. If I do not erect or cause to be erected the said 
building, on the said vacant lots in my lifetime, I desire and 
direct that my said Trustee or the Trustee acting herein 
shall cause to be erected on said lots a suitable building for 
the purposes, of the best construction, of brick or stone, of 
such size as to be comfortable for and to accommo- 
265 date about twenty-five persons and to suitably fur¬ 
nish and equip the same, as soon after my decease 
as the same can be done, the cost thereof to be paid from 
any accumulated rents and from the proceeds of the 
sale or sales of such of my real and personal estate other 
than the lots in Square numbered Two hundred and fifty- 
three (253) as may be necessary for the purpose, which 
sale or sales I hereby authorize the trustee acting to make 
either at public or private sale, and upon such sales being 
made I hereby authorize the Trustee acting to convey the 
land so sold to the purchaser or purchasers thereof without 
obligation on the part of the purchaser to see to the appli¬ 
cation of the purchase money. The said sale or sales are 
to be made upon such terms as may be deemed most advan¬ 
tageous by said Trustee, my wish being that said lands be 
fir'st offered for sale by public auction and if the bids thereat 
made shall be deemed insufficient by the Trustee, then said 
lands may be sold at private sale, but not for amounts less 
than the bids at public auction unless said Trustee shall 
deem it necessary after all reasonable efforts have been 
made to secure a larger offer. The rents and other income 
from the residue of the property held in trust after all 
necessary and usual costs and expenses shall be applied to 
the keeping of said building in repair and for the keeping, 
maintenance, care and support of the inmates of said home 
and for their clothing and feeding. 

The said home shall be designated, named and known as 
“The Elizabeth B. Shoemaker Betreat for Friendless 
Maiden Ladies”,—in memory of my beloved mother, and 
shall be non-sectarian, so that whatever may be the religion 
or creed of applicants for admission to said Home, their 
religion or creed shall constitute no obstacle to their admis- 
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sion to the home, but only respectable, unmarried and 

266 indigent white women over the age of sixty (60) 
years, shall be admitted, and whenever there is a 

vacancy in the home women of my blood or related to me by 
kinship shall if otherwise eligible or proper to be admitted, 
always have the preference in obtaining a home in such 
building. 

The said Trustee or the Trustee acting hereunder shall 
until the conveyance by it as hereinafter authorized to a 
Society or corporation to be organized as herein provided 
for, shall have full power to govern and direct the manage¬ 
ment and running of the said home and to pass upon all 
applications for admission thereto. 

When the said building shall be erected and equipped as 
hereinbefore provided, I wish and direct that my said Trus¬ 
tee shall make all reasonable and necessary efforts to 
effectuate and facilitate the incorporation of an association, 
society or institution, either by special Act of Congress of 
the United States, or by the authority of any general law 
in force at the time in the District of Columbia, in order to 
carry into effect my hereinbefore expressed wish and direc¬ 
tions, with respect to the foundation, maintenance and care 
of such home or institution, and at anytime within twenty- 
one years after my death, I direct my said Trustee to turn 
over, transfer and convey to such incorporated association, 
society or institution all of the lands and personal property 
then held by it as Trustee hereunder, and in case said home 
shall not be founded or built by me, or by my said Trustee, 
or in case it should cease to be used for the purposes heijein 
directed, or in case for any other reason, the money, funds 
and land hereby given for the purpose of founding said 
home cannot be so applied, then and in either case, I direct 
that the aforesaid property shall be sold and disposed of 
and the proceeds divided among the then descendants of 
my grandfather, Samuel Shoemaker, such division to be 
made per stirpes and not per capita. 

Item Tenth: In case the said American Security and 
Trust Company shall fail or decline to act as Trustee 

267 and Executor under this Will, then and in that case, 
I appoint The Washington Loan and Trust Company, 
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a body corporate, in the District of Columbia, to be such 
Trustee and Executor, and it shall have all and the same 
powers hereby given to the said American Security and 
Trust Company, and in case both shall fail or decline to act. 
as Trustee and Executor hereunder, then and in that case 
I wish and desire that the proper Courts in the District of 
Columbia appoint a Trustee and Administrator with Will 
annexed to carry into effect all the provisions of this Will, 
giving to such appointees all the like powers as hereinbefore 
given to the said American Security and Trust Company. 

Item Eleventh: I hereby nominate, constitute and ap¬ 
point the said American Security and Trust Company to be 
Executor of this, my last Will and Testament, hereby re¬ 
voking all wills and testaments heretofore made by me. 

In Witness Whereof, I have hereunto, and to a duplicate 
hereof, set my hand and seal on this Seventeenth day of 
March, in the year Nineteen hundred and twenty-two. 
[seal.] ANNA R. SHOEMAKER. 

Signed, sealed, published and declared by Anna R. Shoe¬ 
maker, the above named testatrix, as and for her last Will 
and Testament, in the presence of us, who at her request 
in her presence, and in the presence of each other have 
hereunto subscribed our names as attesting witnesses on this 
Seventeenth day of March in the year nineteen hundred and 
twenty-two. 

Charles E. Marsh, 500 5th St. N. W., Washington, D. C. 

Paul S. Anderson, 500 5th St. N. W., Washington, D. C. 

Dorothy P. Dowd, 500 5th St. N. W., Washington, D. C. 


EXHIBIT B 
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268 Anna R. Shoemaker Trust' 

Trust Received May 11,1928 


Real Estate— 


Lot 800 

Square 99 . 

. $19,505.00 

Lot 19 

Square 253 . 

. 253,280.00 

Lot 821 

Square 253 . 

. 116,650.00 

Lot 818 

Square 343 . 

. l,832.(jo 

Lot 819 

Square 343 . 

. 55,455.00 

Lot 820 

Square 343 . 

. 39,300-00 

Lot 821 

Square 343 . 

. 18,016.00 

Lot 814 

Square 374 . 

. 22^10.00 

Lot 816 

Square 1199 . 

. 12,215.60 

Lot 821 

Square 1199 . 

. 13,050.00 

Lot 1 

Square 1732 . 

. 1,657.00 

Lot 27 

Square 1732 . 

. 1,267.00 

Lot 28 

Square 1732 . 

. 1,329.00 


Total . $556,066.^)0 
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Bonds at appraised value— 

100 U. S. A. 1st Liberty Loan due 6/15/47 

3 y 2 % . $100.97 

3000 U. S. A. 4th Liberty Loan due 10/15/38 

4y 2 % . 3,116.40 

3000 Washington Gas Light Co. 10 yr. mtg. 

due 10/1/36 6% . 3,157.50 

Stock at appraised value— 

15 Shares—Potomac Electric Power Co. 

Pfd. . 1,631.25 

Jewelry appraised at. 156.50 

Cash . 11,955.83 

$20,118.45 

Net Real Estate income as per first and final 
collectorship account. $11,004.39 

$11,004.39 

1 $556,066.00 

20,118.45 

11,004.39 

$587,188.84 
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EXHIBIT C 


269 

Beal Estate— 

Anna R. Shoemaker, Trust 
July 1,1945 

I 

1 

1 

Lot 

19 

Square 253 . 

1 

.. $152,432,001 

t « 

821 

“ 253 . 

49,380.00 

u 

818 

“ 343 . 

1,288.00 

a 

819 

“ 343 . 

30,616.00 

a 

820 

“ 343 . 

18,700.00 

a 

821 

“ 343 . 

15,516.00 

< 1 

814 

“ 374 . 

18,168.00 

u 

816 

“ 1199 . 

8,143.33 

a 

821 

“ 1199 . 

13,050.00 

it 

1 

“ 1732 . 

2,485.00 

n 

27 

“ 1732 . 

1,810.00 

ti 

28 

Total . 

1732 . 

1,898.00 

9 1 

. $313,486.33 
- - '-1 


Bonds at appraised value— 


35,000 U. S. Treas. Ctf. of Indebtedness 

3/1/46 %% . $35,015.06 

10,000 U. S. Treas. Note due 9/15/481%%.. 10,109.37 

10,000 IT. S. Treas. Note series “B” due 

3/15/47 114% . 10,037.50 

6,000 U. S. Treas. Note series “C” dne 

9/15/47 114% . 6,022.50 

6,000 U. S. Treas. Bond due 12/15/47 2%.. 6,204.37 

7,200 U. S. Treas. Bond due 12/15/53/51 

2*4 % . 7,735.50 

4,700 U. S. Treas. Bond due 9/15/55/51 

3% . 5,241.^6 

3,100 U. S. Treas. Bond due 3/15/60/55 

27/8% . 3,531.09 

25,800 U. S. Treas. Bond due 6/15/63/58 

2 %% . 29,420.06 

11,000 U. S. Treas. Bond due 6/15/56/54 

2 i /4 % . 11,972.51 
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10,500 U. S. Treas. Bond due 3/15/50/48 

2% . 10,952.81 

11,800 U. S. Treas. Bond dne 3/15/54/52 

2V 2 % . 12,533.81 

2,000 U. S. Treas. Bond dne 3/15/58/56 

2^% . 2,145.62 

3,750 U. S. Savings Bond Regd. dne 5/1/49 . 3,750.00 

3,750 TJ. S. Savings Bond Regd. dne 7/1/49 . 3,750.00 

7,500 U. S. Savings Bond Regd. dne 1/1/50. 7,500.00 

4,736 U. S. Savings Bond Regd. Series F 

due 7/1/53 . 4,736.00 

45,140 U. S. Savings Bond Regd. Series F 

dne 10/1/53 . 45,140.00 

41,958 U. S. Savings Bond Regd. Series F 

dne 1/1/54 . 41,958.00 

5,476 TJ. S. Savings Bond Regd. Series F 

dne 5/1/54 . 5,476.00 

5,032 TJ. S. Savings Bond Regd. Series F 

dne 8/1/54 . 5,032.00 

1,998 TJ. S. Savings Bond Regd. Series F 

dne 10/1/54 . 1,998.00 

3,496.50 TJ. S. Savings Bond Regd. Series F 

dne 1/1/55 . 3,496.50 

5,920 TJ. S. Savings Bond Regd. Series F 

dne 9/1/55 . 5,920.00 

5,032 TJ. S. Savings Bond Regd. Series F 

dne 10/1/55 . 5,032.00 


$284,710.95 
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Stocks at appraised value— 

15 shares Potomac Electric Power Co. Pfd... $1,642.50 


Jewelry appraised at. $156.50 


Cash . $15,677.21 
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Note at appraised value— 

5000 Georgetown Prep. School Inc. 91.83 
acres addn. to Willsons discovery 
Montgomery County Maryland 3^2% 

due 8/28/45 .. $5,000.00 

5000 Ttees of the Hamline M. E. Church Lot 

45,46&47 Sq. 2702.00 4% due 7/16/47 5,000.00 

1 

$10,000.00 


$313,486.33 

284,710.95 

1,642.50 

156.50 

15,677.21 

10,000.00 


$625,673.49 


Real Estate 
Bonds .... 
Stocks .... 
Jewelry ... 

Cash . 

Notes. 










EXHIBIT £> 


FILED 

JUL 7 1946 

CHARLES E. STEWART, Clerk 
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272 Filed Dec. 1,1945. Charles E. Stewart, Clerk 

Civil Action No. 29,635 

American Security and Trust Company, Trustee under 
the Will of Anna R. Shoemaker, Deceased, Plaintiff, 

vs. 

Walter E. Shoemaker, et al., Defendants 

Answer to Complaint for Construction of Witt and to Obtain 
Court’s Instructions to Testamentary Trustee 

i 

Come now Mary Burdette Colburn, Florence Burdette 
Darr, Ruth N. Daniels, Charles E. Burdette, B. I. Bur¬ 
dette, Grace E. Tregoning, Roland H. Greenwell, Hazel F. 
Mitchell, Norman G. Horning, Wilbur E. Homing, Jean M. 
Homing, John Giles, Loucretia Shoemaker, Clara Shoe¬ 
maker, Harold Richard Atkins, Ruth A. Jackson, Ruth E. 
Shoemaker, Charles Shoemaker, Leon P. Shoemaker, Mary 
E. Bopp, William S. Shoemaker, Albert C. Tallman, Mary 
M. Standford, Leon C. Tallman, Nettie Tallman, Mary E. 
Searles, Joseph A. Lunkley, Annie J. Sumner, George F.I 
Shoemaker, Joseph Albert Shoemaker, Mary Teresa Shoe¬ 
maker Hickey, John A. Shoemaker, Mary Ellen Shoemaker^ 
Maurice Eugene Shoemaker, Helen Christensen, Clarence 
G. Dennie, Florence Snouffer, Wilbert H. Shoemaker; 

273 Clarence E. Shoemaker, Eva E. Bremennan, Grace 
Applequist, Mary E. Vance, Lula J. Buyack, John 

W. Shoemaker, George T. Shoemaker, Edward Shoemaker, 
Oliver K. Shoemaker, Francis Edward Lunkley, Mary 
Louise Baker, Charles A. MacCubbin, Joseph W. McMurj- 
try, James Edward Collins, Edith A. Dean, Herbert Clyde 
Dean, Elizabeth T. Wells, Anna Perna Tucker, Glenora 
Dean Hawkins, Jannita Weaver, Martha R. Duehring, Jessie 

D. Poole, Bertha M. Fawcett, Howard F. Dean, Spencer A. 
Shoemaker, Mark M. Shoemaker, Milton C. Richards, May¬ 
nard P. Shoemaker, Clifton Bird Shoemaker, Donald P. 
Osborne, Ralph M. Osborne, Maurice P. Shoemaker, John 
H. Shoemaker, Arthur E. Shoemaker, Eliza Boose, William 

E. Shoemaker, Harriet E. Brunett, Charles E. Willett, 
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Edith L. McDonald, Laura Richardson, Margaret Layne, 
Nettie L. Greenwell, Glen Olney McMurtry, Franklin A. 
Whelan, Lucy M. Selby, Eva M. Whelan, Florida A. Robert¬ 
son, Mary Catherine Shoemaker, James Francis Shoe¬ 
maker, Gerald Edward Shoemaker, Isaac W. Shoemaker, 
Anna E. Richards, Mary E. Walther, Alice L. Huddleson 
and C. Wendel Shoemaker, all of whom are descendants 
of Samuel Shoemaker, deceased grandfather of Anna R. 
Shoemaker, deceased, by Ruth E. Shoemaker, one of the 
defendants, and for answer to the complaint filed herein 
for construction of the will of Anna R. Shoemaker and to 
obtain Court’s instructions and state that the relationship 
of each of the foregoing defendants to Samuel Shoemaker, 
deceased grandfather of Anna Shoemaker, deceased, is 
more particularly described and set forth in defendant’s 
Exhibit “A” attached hereto. 

1, 2. That defendants admit the allegations contained in 
paragraphs one and two of said complaint. 

3. That the defendant, Ruth E. Shoemaker, is a descend¬ 
ant of Samuel Shoemaker and she verily believes that all 
of the other nineteen defendants specifically mentioned in 
the complaint are also descendants of the said Samuel Shoe¬ 
maker, and that on information and belief affiant be- 

274 lieves that the other persons answering this com¬ 
plaint and included in that class of unknown descend¬ 
ants of Samuel Shoemaker are descendants of the said 
Samuel Shoemaker, of full age, citizens of the United 
States and sui juris; and the defendants 1 to 9 are citizens 
of the District of Columbia, that the defendants 10 to 11 
are residents of the State of Virginia, and defendants 12 
to 20 are residents of the State of Maryland; that the fur¬ 
ther allegations contained in paragraph 3 are admitted in 
so far as these defendants are able to admit the same. 

4. That defendants admit the allegations contained in 
paragraph four with the exception of payment of cash 
legacies about which these defendants have no knowledge; 
that the n int h item of the will as set forth is correctly 
stated, and the copy of the will attached to said complaint 
is a true copy thereof. 
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5. That defendants are without knowledge relative to 
the present assets of said estate, and can neither admit nor 
deny the allegations contained in paragraph five. 

6. The defendants agree with the allegation contained in 
paragraph six that the building and maintenance of “The 
Elizabeth R. Shoemaker Retreat for Friendless Maiden 
Ladies ’ ’ appeared to be impractical with the funds avail¬ 
able after the establishment of the trust, that as to the 
allegations relating to assessments of said real estate de¬ 
fendants are without knowledge; but as to the advice of 
former counsel relative to the administration of the trust, 
the defendants are without sufficient knowledge, but aver 
that waiting a period of 17 years is not a reasonable length 
of time within the contemplation of the testatrix, and such 
failure of said Trustee to act within the said period of time 
is contrary to the expressed direction of the testatrix who, 
in paragraph 9 page 7 line 2 of her will, directed the Trus¬ 
tee to carry out the terms of said will “as soon after my 
decease as the same can be done. ,, That the defendants 

agree that the Trustee has no power of sale over 
275 lots 18 and 19 in Square 253 and further aver that 

such sale would be contrary to the expressed direction 
relative thereto contained in said will, but do agree that 
the Trustee has carried out its duties efficiently and has 
conserved trust assets to the best of its ability so far as 
these defendants are advised; the defendants further ad¬ 
mit the difficulties alleged, due to wartime restrictions, and 
that such restrictions have been or will be relaxed in the 
future. 

7. Defendants admit the Trustee still holds the trust 
property located at the northwest corner of Wisconsin Ave¬ 
nue and Brandywine Street, N. W., in the District of Co¬ 
lumbia, known as Lots 1, 27 and 28, Square 1732, and that 
plaintiff’s Exhibit “D” accurately describes the plot, and 
defendants further admit that the site described, which 
was designated in the will, is inadequate for the purpose 
specifically designated by the testatrix, and further admit 
the plaintiff’s statement in paragraph 7 as to the conditions 
surrounding the said site. Defendants are without suffi¬ 
cient information to answer the allegation as to the size 
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and type of building necessary in opinion of Trustee to 
accommodate properly 25 elderly women but state that they 
believe that a four-story building with basement and ele¬ 
vator placed on said Lot .would, as indicated by said com¬ 
plaint, deprive the occupants of said building of outdoor 
space and gardens and would be inconvenient for aged in¬ 
habitants thereof and that because the increasing commer¬ 
cial nature of the neighborhood, the noise incident thereto, 
and the small area of said Lots Nos. 1, 27 and 28 in Square 
1732 located on the northwest corner of Wisconsin Avenue 
and Brandywine Street, N. W., in the District of Columbia, 
have become entirely unsuitable for the purposes desig¬ 
nated in said will; the defendants respectfully contend that 
to authorize said Trustee to sell the land in Square 1732 
specifically designated by testatrix to be used for the pur¬ 
pose directed would be in direct contravention of the terms 
of said will, and the defendants further aver that “item 
ninth” of said will clearly and without equivocation 
276 sets out testatrix specific intentions as to the use she 
directs be made of Lots 1, 27 and 28 in Square 1732 
in the District of Columbia; and after describing the pur¬ 
poses to be fulfilled, and the enumeration of other real 
estate devised and bequeathed to the Trustee, and the man¬ 
ner in which the rentals derived therefrom are to be used, 
testatrix further states on page 6 of will 

“If I do not erect or cause to be erected the said 
building, on the said vacant lots in my lifetime, / 
desire and direct that my said trustee or the trustee 
acting herein shall cause to be erected on said lots 
a suitable building for the purposes ... as soon 
after my decease as the same can be done, the cost 
thereof to be paid from any accumulated rents and 
from the proceeds of the sale or sales of such of my 
real and personal estate other than the lots in Square 
numbered Two Hundred and Fifty-three (253) as may 
be necessary for the purpose.” 

That on page 8 of said will, after describing and directing 
in minute detail her wishes and desires, and directing how 
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said desires should be executed, said testatrix concludes the 
ninth item by directing: j 

“and in case said home shall not he founded or built ! 
by me, or by my said trustee, or in case it should cease j 
to be used for the purpose herein directed, or in case 
for any other reason, the money, fwnds and land 
hereby given for the purpose of fowiding said home 
cannot be so applied, then and in either case , I direct j 
that the aforesaid property shall be sold and disposed j 
of and the proceeds divided among the then descendants j 
of my grandfather, Samuel Shoemaker, such division | 
to be made per stirpes and not per capita.” 

i 

277 And the defendants aver that it was the specific | 
intention of the testatrix as shown by the above lan- j 
guage of said will that said “Retreat” be built only on| 
Lots 1, 27 and 28 in Square 1732; and that if said land or 
funds so given for the purpose of founding said home could 
not be so applied, said trust shall fail and the property 
be sold and the proceeds divided among the defendants 
and other “then descendants” of Samuel Shoemaker. And 
these defendants further aver that said Trustee has no 
power under said will to sell either Lots 1, 27 and 28 in 
Square 1732 or the lots in Square 253. 

8. These defendants are without information to answer 
as to the costs of building said “Retreat”, but believe that! 
to build the same in the manner directed by the testatrix^ 
and for the purposes stated by her, would cost at least $200 ,t 
000, and probably more, and further, aver that they admit 
that it would cost about $1,000 per year, and probably more, 
to maintain each inmate therein, in view of the nature of 
the care and attention directed by the testatrix to be given 
such inmates; and these defendants aver that it appears 
from the allegation of said paragraph 8 of said complain^ 
that said trust has failed in that it would not be possibly 
to maintain as many as twenty-five persons in the “Re¬ 
treat” from the funds of said estate unless and until addi¬ 
tional property is obtained from some other sources; that 
there is no other source known to these defendants from 
which said funds can be obtained, and to build said “Ri- 

7 i 
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treat” which these defendants agree would cost at least 
$200,000 to house only a few persons, would not serve any 
general charitable purpose or public interest, and would 
be contrary to the expresssd intention of the testatrix who 
specifically provided in item nine that 

“in case for any other reason the money, funds and 
land hereby given for the purpose of founding said 
home cannot be so applied” 

that said trust should fail and the proceeds of said estate, 
when sold, go to these defendants, the then descendants of 
Samuel Shoemaker, per stirpes and not per capita. 
278 That if personalty in the amount of $200,000 or more 
is sold in order to erect said “Retreat” it would 
appear that the remaining net anual income from Lots in 
Square 253 and the remaining personalty would be totally 
insufficient to operate said “Retreat” and care for said 
inmates; and that said funds would be so grossly inade¬ 
quate that they could not be said to have been within the 
intention of the testatrix; and your defendants aver that 
it was the happening of just such contingency that testa¬ 
trix contemplated in item ninth of said will when she exe¬ 
cuted the reverter clause therein. That not to accommo¬ 
date twenty-five persons would be in violation in terms of 
said will in that testatrix directed that such building was 
to be erected of such size as to be comfortable for and to 
accommodate about twenty-five persons, and that the costs 
of construction and maintenance of said building and of 
about twenty-five persons would of necessity have to ema¬ 
nate from the sale of certain personalty and realty and 
from the rentals derived from Lots in Square 253, which 
by its terms said will directed should not be sold, and un¬ 
less it be sold no additional property or funds can be ob¬ 
tained to carry out the provisions of said will. 

9. Defendants, all descendants of testatrix’s grandfather, 
Samuel Shoemaker, admit the allegations relative to said 
corporation are contained in said will, as is the reverter 
clause which provides 

“and in case said home shall not be founded or built 
by me, or by my said Trustee, or in case it should cease 
to be used for the purposes herein directed, or in case 
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for any other reason, the money, funds and land hereby 
given for the purpose of founding said home cannot 
be so applied, then and in either case, I direct that 
the aforesaid property shall be sold and disposed of 
and the proceeds divided among the then descendants 
of my grandfather, Samuel Shoemaker, such division 
to be made per stirpes and not per capita.’’ 

that defendants agree that Trustee should obtain 
279 the Court’s instruction with respect to the manner 
in which the Trustee should carry out testatrix’s 
wishes, and more particularly in view of the admitted im¬ 
possibility of erection of the “Retreat” on the plot desig¬ 
nated and of maintenance of the same from present assets 
and income, but aver that it is apparent from the complaint 
and will that the trust has failed. 

10. Answering paragraph ten, these defendants admit 
that the testatrix in her will expressed a purpose to au¬ 
thorize the construction and maintenance of a home for! 
indigent white respectable maiden ladies over the age of 
60 years; but deny that said testatrix had a general chari4 
table purpose, and deny that the details and methods by 
which her main purpose may be accomplished are of sec¬ 
ondary importance to the testatrix whose expressed wishes^ 
desires and directions are the subject of this litigation; 
and state on the contrary that the testatrix did not have 
a general charitable intention and that even if there were 
sufficient funds available and if said land so designated 
were suitable the said trust should fail; and further answer4 
ing said defendants state that in view of the expressed 
intention of said testatrix that the lands so bequeathed be 
used for the purpose designated and in view of her inten¬ 
tions and directions in item ninth of said will herein re¬ 
ferred to as the “reverter clause” that the details and 
methods by which and the location where said “Retreat” 
should be erected were of primary importance to said tes¬ 
tatrix; and these defendants further state that said prop¬ 
erty should not be applied cy-pres on the failure of the 
particular purpose mentioned by the testatrix since the 
terms of said trust negative the existence of a general 
charitable intention, and further answering said defendants 
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aver that the terms of testatrix’s will specifically desig¬ 
nated the plot where she directed the home be built to ac¬ 
commodate about “twenty-five persons” and she further 
enumerated her other real estate, directing that certain 
parcels be sold, if necessary, to carry out her intentions and 
wishes, but specifically stated relative to the costs of con¬ 
struction and maintenance of said “Retreat” and of its 
occupants: 

i 

280 . . the cost thereof to be paid from any 

accumulated rents and from the proceeds of the 
sale or sales of such of my real and personal estate 
other than the Lots in Square numbered Two Hundred 
and Fifty-three (253) as may be necessary for the 
purpose. . . .” 

That in view of the specific directions in the will, to permit 
the sale of Lots 1,27 and 28, Square 1732, would be in direct 
contravention of testatrix’s wishes, and to authorize the 
sale of the real estate in Square 253 or to authorize the or¬ 
ganization of a corporation and then the conveyance of the 
property to said corporation would be in direct violation 
and disregard of the terms of the will; that in a petition 
filed November 21, 1932, in this Court, Equity 55-067, in 
Re Estate of Anna R. Shoemaker, for permission to tear 
down certain buildings on Lot 18, Square 253, the Trustee 
in paragraph four of said action admitted, as such trustee 
it had no power to sell the land and premises in Square 
253; that defendants disagree with the opinion of counsel 
for the Trustee that the chronological sequence of the 
events described in said Item Ninth of the will is of sub¬ 
ordinate importance but allege to the contrary in such case 
as this where the will contains a “reverter clause” in event 
of impossibility of fulfillment of the terms of the will, such 
events are of paramount importance in determining the 
true intentions of testatrix; and said “reverter clause” 
negatives a general or primary charitable intention; that 
with due respect to' the opinion of counsel for Trustee, we 
respectfully allege that the real estate contained in Square 
253 can never be sold by persons other than the descend¬ 
ants of Samuel Shoemaker and Lots 1, 27 and 28 in Square 
1732 represent the only plot that can be used by Trustee 
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in carrying out terms of said will, and which lots they 
admit are wholly unsuitable under the specific restrictions | 
contained in said will 

11. That the direction in will of testatrix that said 
‘‘Retreat be used and occupied as a home for only | 
281 respectable and indigent white women over the age 
of sixty (60) years”, is vague and impossible of | 
specific fulfillment unless some definite manner and method | 
be prescribed to show just how such terms are to be car- | 
ried out, and does not create a general charitable trust. 

Wherefore, in consideration of the premises, defendants | 
pray: 

1. That plaintiff be denied the right to sell Lots 1, 27 
and 28, Square 1732, or to purchase any other site for the 

erection of the “Retreat”. ! 

I 

2. That the Trustee be denied the right to sell the real 
estate in Square 253. 

3. That Trustee be denied the right to organize a cor-l 
poration for the purpose of conveying the trust property! 
to said corporation to build and maintain said home, un¬ 
less the same can be done within strict compliance with 
the terms of testatrix’s will. 

4. That the Court declare the trust void and impossibly 
of fulfillment and declare a resulting trust in favor of the 
“then descendants of the paternal grandfather of decedent^ 
namely, Samuel Shoemaker, per stirpes and not per capita 
in accordance with terms of said will. 

5. That said defendants be given such other and further 
relief as to the Court may seem just and proper. 

RUTH E. SHOEMAKER. 

WILLIAM H. COLLINS, 

P. BATEMAN ENNIS, 

844 Shoreham Bldg., 

Washington 5, D. C. 

VIVIAN SIMPSON. 

JOSEPH SIMPSON, 

Rockville, Md., 

Attorneys for AU Defendants 
Named in this Answer . 
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282 District of Columbia, ss: 

Ruth E. Shoemaker, being first duly sworn on oath de¬ 
poses and says that she is the Ruth E. Shoemaker named 
as one of the defendants in the herein complaint, and is 
the daughter of William Shoemaker, deceased, who was the 
son of Charles —. Shoemaker, one of the sons of the pater¬ 
nal grandfather of testatrix, namely, Samuel Shoemaker, 
deceased. That the persons answering as the descendants 
of Samuel Shoemaker are to the best of affiant’s knowledge 
and belief all descendants of the said Samuel Shoemaker, 
deceased; that based on the published family geneology 
of the Shoemakers, and the affiant’s knowledge of family 
history, the defendant’s Exhibit “A” attached hereto, sets 
forth those descendants so far as this affiant has been 
able to ascertain; that affiant verily believes that there 
might be other descendants whose names do not appear on 
said Exhibit. 

That affiant further avers that she has read the foregoing 
answer by her subscribed in her own right and on behalf 
of the other named defendants and that the matters con¬ 
tained therein as of her own knowledge, she knows to be 
true and those on information and belief, she believes to 
be true. 

RUTH E. SHOEMAKER. 

Subscribed and sworn to before me a Notary Public this 
1st day of December, 1945. 

EDITH A. REEL, 
Notary Public, D . C. 

Note: Answers, including three other separate Answers, 
were filed on behalf of a total of 138 defendants claiming to 
be descendants of Samuel Shoemaker. 

• •••••• 

Plaintiff's Opening Statement by Mr. Craighill 

These are the questions we expect to ask the Court: 

We expect to show that this small parcel of land in Square 
1732 is really too small and unsuitable for the construction 
of a home such as is described in the will. The will de- 
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scribes it that it should be of the best construction of brick i 
or stone, to accommodate about 25 persons. We expect to 
show by an architect that it is not impossible to build a 
home on that location, but it will have to be a four-story j 
building with elevators, and there would be no ground for 
any outdoor life, and that the recommendation is, and in j 
which the trustee concurs, and in which we ask the Court j 
in our prayer, we ask the Court to authorize the sale of ] 
those three lots and to select another site with more ground, 
where a building can be built thereon of two stories which 
will spread out, and have some ground around it so it will 
be more practicable and suitable for the occupancy of the 
people described. 

I 

• •••••• 


Now, in this case it is possible to build on this location, 
and if the Court so orders we will go ahead and build it i 
there. We think it is unsuitable, but after hearing the 
testimony if the Court says to build on that land we will! 
build on that land, but we think the Court has the power to! 
tell us to sell those lots and buy another lot. 

• • -i 

• •••••• 


Defendant’s Opening Statement by Mr. Collins 

If the Court please, we have all joined with the plaintiff! 
in suggesting that this property, that the location is un¬ 
suitable for the home suggested in this will. Now, Mr.; 
Craighill, of course, has indicated that notwithstanding 1 
that fact they will take a direction and go ahead and build. 
I don’t know whether the position that we take amongst usj 
removed the necessity from your Honor’s viewpoint, the' 
question of the building being suitable, or not. If not, we! 
are ready to stipulate with the plaintiff at this time thatl 
the particular lot is unsuitable for the purpose suggested 
in the will. However, we disagree with the position of the 
trustee in suggesting that they are privileged under this 
will to sell that property and acquire other property deemed 
more suitable to the needs of the trust. 


I 
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Arthus B. Heaton, Witness Called on Behalf of the 

Plaintiff 

By Mr. Craighill: 

Q. Mr. Heaton, will yon state your full name and give 
your address and occupation? 

A. Arthur B. Heaton, 3041 Sedgwick. 

Q. And where is your place of business? 

A. 1211 Connecticut Avenue. 

Q. How long have you been engaged in active practice 
as an architect in the District of Columbia? 

A. 45 years. 

Q. Have you designed and built any buildings or insti¬ 
tutions which provide for the care of aged persons? 

A. I have. 

Q. Will you name some of them in the District of 
Columbia? 

A. The John Dickson Home, the Presbyterian Home, the 
Methodist Home, and the Home for Foundlings. 

Q. But the Home for Foundlings is not for the aged? 

A. No. 

Q. But it is a similar institution so far as the building is 
concerned, is that correct? 

A. That is correct. 

Q. Have you read a copy of Paragraph Ninth of the will 
of Anna B. Shoemaker? 

A. I have. 

Q. And at my request you have made an examination, 
have you not, of Lots 1, 27 and 28 in Square 1732, the lots 
located at the northwest corner of Brandywine Street and 
Wisconsin Avenue, Northwest? 

A. I have. 

Q. What can you say with respect to the suitability of 
that site for the construction of a building of the type de¬ 
scribed in the will? 

A. I think it is not suitable. A building can be built on 
that site to accommodate those as stated in the will 

Q. Will you elaborate on that a little and explain why 
you think it is not suitable, and what you can do on that 
site, and what you think would be more suitable. 
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A. I think the site intended in the will was of a different 
nature from what it is now. It has grown to be more com¬ 
mercialized. There are gasoline stations on two corners, 
and a large food store on another, and the thoroughfare 
is used a great deal. There isn’t room on the site for 
recreational facilities, not enough room on the site for a 
porch. I believe that covers most of it. 

Q. How many stories would you have to build a building 
to accommodate 25 persons? 

A. About four stories, and I consider above two stories 
is not a good plan for an old ladies’ home. It can be by 
using an elevator, but elevators do fail at times. 

Q. Have you at my request prepared sketches, just tenta¬ 
tive sketches, showing plans for building on this site, and 
plans for building on a larger site that you would consider 
more suitable? 

A. I did. 

Q. I show you a diagram marked “Shoemaker Home, 
Scheme A, Wisconsin Avenue Site, First Floor Plan,” and 
then a separate “Second and Third Floor Plan” of the 
same building, and ask you if you will identify that? 

A. That is mine. 

• •••••• 

Mr. Craighill: Now, Your Honor, I will offer in evidence 
the two sketches just described by Mr. Heaton, the first 
floor, and the other page of a second and third floor plan 
of a building to be built on this site. 

The Court: Let’s have those marked 

Mr. Craighill: Plaintiff’s Exhibits 4 and 5 or 4 and 4-A, 
perhaps, they are really one plan. 

The Court: 4 and 4-A, they will be received. 

(Thereupon document marked “Shoemaker Home 
Scheme A First Floor Plan” and document marked “Shoe¬ 
maker Home Scheme A Second and Third Floor Plan,” 
were marked respectively Plaintiff’s Exhibits Nos. 4 and 
4-A and by the Court received in evidence.) 

• •••••• 


Q. Now, I will show you another tentative sketch marked 
“Scheme B, First Floor Plan, Site to be selected,’’ and ask 
you if you will explain what that is! 

A. I merely sketched an ideal plan, you might say, based 
on plans that I have built before, giving plenty of light in 
each room, which is the main feature, having some sunlight 
in each room sometime during the day, with an adequate 
livingroom, diningroom, kitchen, service rooms, toilets, a 
little hospital or sick room, and plenty of porches, with 
gardens and so forth on the site. 

Mr. Craighill: I will ask some more questions about that, 
but before doing so I would like to offer that in evidence 
and have it marked Plaintiff’s Exhibit 5 to illustrate this 
witness ’ testimony. 

The Court: If there is no objection, it will be admitted. 

(Thereupon document entitled “Shoemaker Home 
Scheme B, Site to be selected, First Floor Plan,” was 
marked Plaintiff’s Exhibit No. 5, and by the Court received 
in evidence.) 

• •••••• 


(Here follow Plaintiff’s Exhibits 4, 4-A, 5) 
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dosing Argument of Plaintiff by Mr. CnughiH 

• # # and my contention is that that is certainly a more 
charitable trust, and the mere fact that she asked that rela¬ 
tives of her blood be preferred when otherwise eligible 
under the will certainly does not change this from a public 
to a private trust; and that in a charitable trust the courts 
will go to the limit to uphold it, and will go out of his way 
to uphold the validity of the trust; that it is competent for 
the court to authorize us to sell this particular lot to carry 
out the purpose of the testatrix, to permit us to buy another 
site. The building can be built on this site if Your Honor 
should so decide, and the decision is within your Honor’s 
province to decide that it should be built on that site, but 
I believe that that was not her paramount purpose. 

i 

296 IN THE DISTRICT COURT OF THE UNITED | 
STATES FOR THE DISTRICT OF COLUMBIA | 

Civil Action No. 29,635 

I 

American Security and Trust Company, Trustee under j 
the Will of Anna R. Shoemaker, Deceased, Plaintiff, 

vs. 

Walter E. Shoemaker, et al., Defendants 
Informal Memorandum 

I 

The Court considers and finds that the trust created by 
item ninth of the Shoemaker Will is a charitable trust. The 
provision giving preference to the relatives of testatrix, if 
otherwise eligible, does not transform it into a private trust. 
The Will does not create a specific trust applicable only to 
the Lots in Square 1732. 

The dominate intention of testatrix was that her entire 
residuary estate should be used to build a retreat and that 
there should be no reverter to her relatives until total ulti- i 
mate failure of her charitable purpose is shown. The pur- I 
pose of designating the Lots in Square 1732 was purely I 
incidental to the primary purpose of testatrix. 

Material changes in the neighborhood have resulted 
through the passing of time and the development of the 


i 
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city. Wisconsin Avenue has become a busy commercial 
street. The noise and din arising from the excessive traffic 
and other attending circumstances incident to the neigh¬ 
borhood will be a constant threat to the health, safety, com¬ 
fort and convenience of the women who will be en- 

297 titled to admission to the retreat, after the con¬ 
templated building is erected on the designated site. 

The Court finds that the site designated in the Will is 
not now suitable for the trust purposes and that it will be 
to the interest of the trust and the dominate intention of 
testatrix to sell the designated Lots in Square 1732 and 
acquire a new site for the erection of the retreat 

There is still ample time within which the trustee may 
carry out the purposes of the trust as directed. It is ac¬ 
cordingly found that the trust has not failed. The sale of 
the Lots in Square 1732 will not cause the trust to fail nor 
will the acquisition of a new site and the erection of the 
retreat thereon cause the trust to fail. 

The trust funds now available are sufficient for the acqui¬ 
sition of a new site suitable to the purpose of the trust and 
the erection of a building and the furnishing and equipping 
thereof to accommodate about twenty-five persons in sub¬ 
stantial compliance with the directions of testatrix. 

The Doctrine of Cy Pres is not applicable to the facts 
of this case; on the contrary, the Court possesses general 
equity powers to preserve the trust and to fully carry out 
the primary purpose of the testatrix. The trust should be 
so preserved. Its destruction is not justified. It follows 
that the descendants of testatrix’ grandfather (Samuel 
Shoemaker) are not entitled to testatrix’ residuary estate. 

The trustee is authorized to sell the Lots in Square 1732 
located at the comer of Wisconsin Avenue and Brandywine 
Street and to purchase a site which in the discretion of the 
trustee will be more suitable for the erection of the retreat 
described in the Will 

298 The trustee is directed to proceed with the con¬ 
struction of the retreat on the site so purchased, 

before or as soon after the expiration of twenty-one years 
from the date of the death of testatrix, as building condi¬ 
tions will permit. 


| 
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The trustee is directed to form a corporation and convey 
the retreat and all of the trust property to such corporation 
to be administered by the corporation substantially in the 
manner provided in the Will. 

The Court retains jurisdiction of this cause for such fur¬ 
ther and other orders as may be deemed necessary or 
desirable. 

Let counsel for plaintiff submit for settlement ap- j 
propriate findings of fact and conclusions of law and a 1 
judgment form consistent herewith. 

P. DICKINSON LETTS, 

Justice . 

299 IN THE DISTRICT COURT OF THE UNITED ! 
STATES FOR THE DISTRICT OF COLUMBIA 

I 

Civil Action No. 29,635 

i 

American Security and Trust Company, Trustee under the 

Will of Anna R. Shoemaker, Deceased, Plaintiff, 

" ' 1 

v * I 

Walter E. Shoemaker, et aL, Defendants 

. . i 

Findings of Fact and Conclusions of Law 

i 

Findings of Fact 

1. Anna R. Shoemaker, a resident of the District of ! 
Columbia, died on May 4,1927, leaving a last will and testa- j 
ment dated March 17, 1922, which was admitted to probate 
in Administration Cause No. 36,227 in this Court. A true 
copy of said will, marked “Exhibit A,” is attached to and 
made part of the complaint filed herein. 

2. Plaintiff, American Security and Trust Company, 
qualified as Executor of said will and is the present quali¬ 
fied and acting Trustee of the trust created thereby. 

3. Defendants were sued as a class, as provided in Rule 
23, F.R.C.P., as descendants of Samuel Shoemaker, paternal 
grandfather of said Anna R. Shoemaker, Item Ninth of 
the will having provided that if the decedent’s residuary 
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estate could not be applied for the purpose of founding the 
“Retreat” therein described, such residuary estate should 
be divided among the descendants of said Samuel Shoe¬ 
maker. All necessary parties are before the Court, all 
* descendants of Samuel Shoemaker having been served per¬ 

sonally or by publication, or having entered appearance 
herein. 

300 4. As more fully set forth therein. Item Ninth of 

the will provided that the residuary estate be used 
and applied to the erection of a suitable building on unim¬ 
proved lots 1, 27, and 28, in square 1732, in the District of 
Columbia, as a home for about 25 indigent white maiden 
ladies over 60 years old, to be known as “The Elizabeth R. 
Shoemaker Retreat for Friendless Maiden Ladies,’’ prefer¬ 
ence to be given to relatives of testatrix, if otherwise 
eligible; to furnish and equip the “Retreat” and to use 
income for the maintenance, support, clothing, and feeding 
of the inmates. Item Ninth further provided that when the 
building was erected and equipped, at anytime within 21 
years after testatrix’ death the trust property should be 
turned over to a corporation to be incorporated by the 
Trustee, and 

• . i . 

“• • • in case said home shall not be founded or 
built by me, or by my said Trustee, or in case it should 
cease to be used for the purposes herein directed, or 
in case for any other reason, the money, funds and land 
hereby given for the purpose of founding said home 
cannot be so applied, then and in either case, I direct 
that the aforesaid property shall be sold and disposed 
of and the proceeds divided among the then descend¬ 
ants of my grandfather, Samuel Shoemaker, such di¬ 
vision to be made per stirpes and not per capita .” 

5. On May 11, 1928, when the net residuary estate was 
turned over by the Executor to the Trustee, the trust prop¬ 
erty, consisting of real estate, bonds, stocks, jewelry, and 
cash, was of the approximate value of $544,234.84. 

6. As of April 1,1946 (after adding accumulated income 
and deducting the value of a building razed pursuant to an 
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order entered on November 21, 1932, in Equity Cause No. 
55,067), the trust property was of the approximate value 
of $707,956.79, consisting of: 


Real Estate 

United States Bonds 

Stocks 

Jewelry 

Notes secured 

Cash 


$373,083.33 

318,794.13 

1,680.00 

156.50 

10,000.00 

4^42.83 


$707,956.79 

301 7. The net income derived from the trust property 

now amounts to about $21,000 per year, of which 
about $7,500 represents interest on the United States | 
Bonds. 

8. Unimproved lots 1, 27, and 28, square 1732, upon which | 
the will provided the ‘‘Retreat” should be erected, were ] 
owned by testatrix at the time of her death and are still I 
held by the Trustee. These lots are located on the north- i 
west corner of Wisconsin Avenue and Brandywine Street, 
having a frontage of 91 feet on Wisconsin Avenue and 112 I 
feet on Brandywine Street. 


9. Material changes in the neighborhood of said lots have I 
resulted through the passing of time and the development I 
of the city. Wisconsin Avenue has become a busy commer¬ 
cial street. The noise and din arising from excessive traf¬ 
fic and other attending circumstances incident to the neigh¬ 
borhood would be a constant threat to the health, safety, 
comfort, and convenience of the women who will be entitled j 
to admission to the Retreat, if the contemplated building 
should be erected on the designated site. The site des¬ 
ignated in the will is not now suitable for the trust pur- 1 
poses. It will be to the interest of the trust and will be ini 
accordance with the dominant intention of the testatrix 
to sell the designated lots in square 1732 and to acquire 
a new site for the erection of the Retreat. 

10. The dominant intention of testatrix was that her 
entire residuary estate should be used to build a “Retreat” 


and that there should be no reverter to her relatives until 
total ultimate failure of her charitable purpose is shown. 
Tlie purpose of testatrix in designating the lots in square 
1732 was purely incidental to her primary purpose. 

11. There is still ample time within which the Trustee may 
carry out the purpose of the trust as directed. The 

302 sale of the lots in square 1732 will not cause the 
trust to fail nor will the acquisition of a new site and 
the erection of the Retreat thereon cause the trust to fail. 

I '* 

12. The trust funds and property now available are 
sufficient for the acquisition of a new site suitable to the 
purpose of the trust and the erection of a building and the 
furnishing and equipping thereof to accommodate about 
25 persons in substantial compliance with the directions of 
testatrix. 

Conclusions of Lem 

L The trust created by Item Ninth of the will of Anna 
R. Shoemaker is a valid charitable trust, which has not 
failed. 

2. The Court possesses general equity powers to preserve 
the trust and to carry out fully the primary purpose of 
testatrix to have a Retreat built and equipped in substan¬ 
tial compliance with the directions in the will. The trust 
should be so preserved. Its destruction is not justified. 

3. The descendants of testatrix’ grandfather, Samuel 
Shoemaker, are not entitled to testatrix’ residuary estate; 
have no present interest herein and should now be dropped 
as parties to this cause. 

4. The Trustee should be authorized to sell lots 1, 27, 
and 28, in square 1732, located at the northwest corner of 
Wisconsin Avenue and Brandywine Street in the District 
of Columbia, and to purchase a site which, in the discretion 
of the Trustee, will be more suitable for the erection of 
the Retreat described in the wilL 

5. The Trustee should be directed to proceed with the 
construction and equipment of the Retreat on the site so 



303 purchased, before or as soon after the expiration 
of 21 years from the date of the death of testatrix 
as building conditions will permit. 

6. The Trustee should be directed, when the building shall 
have been erected and equipped, tp form a corporation and 
convey the Retreat and all of the trust property to such 
corporation to be administered by the corporation sub¬ 
stantially in the manner provided in the will. 

7. The Court should retain jurisdiction of this cause for 
such further and other orders as may be deemed necessary 

°r desirable - F. DICKINSON LETTS, 

Justice. 


304 IN THE DISTRICT COURT OF THE UNITED 
STATES FOR THE DISTRICT OF COLUMBIA 

Civil Action No. 29,635 

American Security and Trust Company, Trustee under the 
Will of Anna R. Shoemaker, deceased, Plaintiff, 


v. 

Walter E. Shoemaker, et aL, Defendants 

Judgment 

This cause came on to be heard and was tried upon the 
facts by the Court without a jury, and the Court having 
found the facts and having stated its conclusions of law, it 
is by the Court this 7th day of October 1946, 

Adjudged, ordered, and decreed as follows: 

1. The entry of default made herein by the Clerk of this I 
Court on December 14, 1945, against certain defendants 
therein named and described, is hereby ratified and con- | 
firmed and the complaint filed by plaintiffs is hereby taken 
as confessed as against said defendants; 

2. Anna R. Shoemaker, by Item Ninth of her last will j 
and testament dated March 17,1922, created a valid chari- j 
table trust of her residuary estate for the purposes de- | 
scribed in her will and said trust has not failed; 
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3. The descendants of said testatrix’ grandfather, Samuel 
Shoemaker, named and described as defendants herein, are 
not entitled to said residuary estate, or any part thereof, 

and they are hereby dropped as parties to this cause; 

% 

4. Plaintiff, American Security and Trust Company, 
Trustee under said will of Anna E. Shoemaker, is hereby 

authorized and directed to sell lots 1, 27, and 28, in 
305 square 1732, in the District of Columbia, described 
in said will and in the complaint filed herein, at 
public or private sale, complying with the provisions of 
Eule 31 of this Court, and if said property is sold at pri¬ 
vate sale, Charles C. Koones, Harvey L. Jones, and Owen 
Hohenstein, three disinterested persons, are hereby ap¬ 
pointed appraisers to appraise said real estate; 

5. Said Trustee is hereby authorized and directed to 
purchase, with the funds of the estate, a site for the erection 
•of the Eetreat described in the will, at such price and at 
such location as the Trustee, in its discretion, considers 
proper and suitable for that purpose; 

6. Said Trustee is hereby authorized and directed to pro¬ 
ceed with the construction and equipment of the Eetreat 
on the site so purchased, before or as soon after the expira¬ 
tion of 21 years from May 4, 1927, the date of testatrix’ 
death, as building and other conditions permit; 

7. Said Trustee is hereby authorized and directed, when 
said building shall have been erected and equipped, to form 
a corporation and to convey the Eetreat and all of the trust 
property to such corporation to be administered by the 
corporation substantially in the manner provided in said 
will; 

8. The Court hereby retains jurisdiction of this cause 
for such further and other orders as may be deemed neces¬ 
sary or desirable. 

F. DICKINSON LETTS, 

Justice. 
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STIPULATIONS 

By agreement of counsel for the respective parties, pres¬ 
ent in Court, it is ordered that the subsequent course of 
this action shall be governed by the following stipulations 
unless modified by the Court to prevent manifest injustice: 

“Unless and until it is finally determined by the United 
States Court of Appeals for the District of Columbia if an 
appeal is perfected from the judgment hereafter entered 
herein, (or by the Supreme Court of the United States, if 
application for writ of certiorari should be allowed by that 
Court), that the property constituting the residuary estate 
of Testatrix should be sold and the proceeds divided among 
the descendants of Samuel Shoemaker, it shall not be 
necessary for any party to offer evidence to prove that he 
or she is a descendant of Samuel Shoemaker. Therefore, 
after the Court shall have filed its findings of fact, conclu¬ 
sions of law and shall have entered judgment construing 
the Testatrix’ will, determining the disposition to be made 
of said residuary estate and instructing the Trustee with 
respect thereto, the parties hereto agree that such judg- ! 
ment shall constitute a final judgment so that plaintiff or 
any party, claiming to be within the class of defendants, 
may appeal therefrom within the time allowed by law, and | 
if the final determination on appeal should be in favor of 
such ‘descendants’, an opportunity to offer evidence with | 
respect to heirship shall be given to the respective par¬ 
ties.” ! 
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